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This matter is before the Board of Dixectors ("Board") of the Federal Deposit Inswrance

Corporation ("FDIC") following the issuance on August 21, 2015, of a Recommended Decision

("Recommended Decision" ox "RD") by Administrative Law Judge C. Richard Miserendino

("ALJ"). The ALJ' recommended that Larry B. Faigin ("Respondent") be subject to an order of

prohibition pursuant to section 8(e) of the Federal Deposit Insurance Act ("Act"), 12 U.S.C.

§ 1818(e). The ALJ also found that Respondent was subject to a civil money penalty ("CMP")

assessment in the amount of $85,000 pursuant to 12 U.S.C. § 1818(1)(2). The ALJ's

recommendation was based on findings that Respondent engaged in a series of unsafe and

unsound banking practices and breached his fiduciary duty to the First Bank of Beverly Hills,

Calabasas, California ("Bank").



Fox the reasons discussed following, the Board affirms the ALJ's findings and

conclusions that the necessary elements are established in the record and warrant an order to

prohibit under section 8(e), and be assessed a CMP pursuant to section 8(i) of the Act.

II. PROCEDURAL HISTORY

The FDIC initiated this action on September 21, 2011, when it issued against

Respondent, individually and as institution-~liated party of First Bank of Beverly Hills,

Calabasas, California, a Notice of Intention to Prohibit fiom Further Participation; Notice of

Assessment of Civil Money Penalties, Findings of Fact and Conclusions of Law; Orders to Pay;

and Notice of Hearing ("Notice"). The FDIC amended the Notice on September 7, 2012

("Amended Notice").1 The Amended Notice included an Order to Pay a CMP in the amount of

$85,000. Amended Notice ¶ l 10; RD at 2.

The Amended Notice charged Respondent with unsafe and unsound conduct and

breaching his f duciary duty by imprudently engaging in risky lending. Specifically, the

Amended Notica alleged that Respondent: (1) led the Bank to enter a new, riskier lending

area—known as acquisition, development, and conshuction ("ADC") lending—without ensuring

the Bank had the appropriate policies and staff in place to navigate this type of lending; (2) led

the Bank to purchase $117.1 million in eight, complex ADC participation loans ("Participation

Loans") absent pxoper underwriting; and (3) despite the Bank's increasing risk profile, allowed

the Bank to originate four more large, complex ADC loans ("Origination Loans") without propar

underwriting. Amended Notice ¶¶ 22-92; RD at 1-2. The Amended Notice also alleged that

Respondent's conduct resulted in financial loss to the Bank, a substantial risk of additional

lasses, prejudiced the Bank's depositors and breached Respondent's fiduczaty duty as an officer

' The Notice and Amended Notice also contained allegations against John J. Lannon who was, during the
relevant period, a director at the Bank. RD at 1, n. 1. On January 16, 2013, the FDIC filed a notice of
Dismissal of Charges and, thereby, terminated proceedings against Lannon. Id,
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aa~d daxector of the Bank. Amended Notice ¶ 100-103; RD at 2. Finally, the Notice alleged that

the above-described conduct demonstrated a willful and continuing disregard for the safety and

soundness of the Bank. Amended Notice ¶ 104; RD at 2.

On September 21, 2012, Respondent filed a timely First Amended Answer denying the

material allegations in the Amended Notice, RD at 2. The ALJ conducted a hearing on this

matter from January 28, 2013 to March 1, 2013 in Los Angeles, California and held one

additional day of proceedings on May 1, 2013 in Washington, D.C. Id, During the hearing, the

ALJ received sworn testimony from twenty-four witnesses, including Respondent. Following

the hearing, both parties filed timely post-hearing and xeply bxiefs. Id. at 3.

On August 21, 201 S, the ALJ issued a 166-page Recommended Decision recommending

that Respondent be prohibited from participation in the banking industry and be ordered to pay a

CMP as assessed in the Amended Notice. Enforcement Counsel timely filed exceptions.

Respondent did not file exceptions. On October 2, 2015, pursuant to 12 C.F.R. § 308.40(c)(2),

the FDIC Assistant Executive Secretary transmitted the record in the case to the Board for final

decision.

III. FACTUAL OVERVIEW

Because the ALJ provided a lengthy; detailed and well-reasoned opinion with extensive

citations to the record in support of his conclusions, the Board finds it unnecessary to reiterate iri

fu11 the contents of the Recommended Decision. The Board has determined that Respondent,

while serving as the Bank's fop officer, engaged in a series of unsafe and unsound practices that

exposed the Bank to unacceptable risk and warranted his prohibition from the banking industry.

More specifically, Respondent, during a period covering nearly three and a halfyears, led the

Bank into a high risk, complex ADC lending practice without the proper infiastructure to support



the lending practice; authorized staff to perform a truncated review of the largest ADC loan deal

the Bank had ever undertaken; presented eight ADC Participation Loans to the Bank's board

with inaccurate information and inadequate analysis; permitted a dixector, with a financial

interest in the loans, to review and approve the purchase of the Part7cipation Loans; failed to

identify the Participation Loans as exceptions under the Bank's Loan Policy; and allowed the

Bank to originate four more Large ADC loans without proper underwriting. The following

discussion focuses on the facts surrounding the review and approval of the Participation Loans.

This discussion, however, is merely illustrative as one pattern of Respondent's misconduct as

alleged in the Amended Notice, corroborated by supporting testimonial and documentary

evidence, and recounted in the lengthy and detailed Recommended Decision,z Notably, the

Board finds ample evidence in the record establishing that Respondent's conduct with respect to

the Origination Loans also warrants a prohibition order and CMP assessment.

A. Background

1. Bank's Transition into ADC Lending

Respondent first became involved with the Bank in June 1999 when he was appointed to

the board of directors of the Bank's holding company. RD at 5. He served as chairman of the

holding company's board fxom September 1999 to 2004. Id. In Apri12001, Respondent became

a member of the Bank's board of directors. Id. In December 2005, he became the Bank's

Executive Vice President of Development and s~ months later was named CEO and President of

the Bank. Id.

An atta~~ney by ~t~rauung, Respondent's professional career spans more than foray years in

business, real estate, land development and lending matters. He has extensive experience with

2 The A.LJ's findings rest on far more facts t11an those discussed here. The facts section of the
Recommend Decision spans nearly a hundred pages.
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real estate development (largely on tl~e developer's side) and has worked with both residential

and commercial real estate developers. RD. at 3-4. However, he had little experience in

supervising the undezvariting of .ADC loans. Id. at 4.

Respondent's appointment as a Bank offitcer coincided with the Bank's move into ADC

lending. RD at 5. Before then, the Bank's taxget loan size was between $2 million and $5

million, with most of its loans near the lower end of that range. Id. The Bank did very little

construction landing and the type of construction lending it djd was mostly bridge financing or

short tarns loans to upgrade existing, stabilized properties as opposed to loans for ground-up

construction. Id.

Discussions about a change in the Bank's lending direction began in 2004 and work in

earnest began in 2005, at which point Respondent was a board member, but not yet an officer.

RD at 7. In late 2004 or early 2005, Respondent az7ranged a weekend retreat for several senior

members of the Bank's management to discuss what needed to be done for the Bank to move

into ADC lending, 3 Xd. at 7-8. Following the retreat, Respondent outlined for the Bank's board

the conclusions he and other officers present reached on ADC lending. The Bank's board, in

turn, expressed an interest in pursuing ADC lending. Respondent began woxking on an ADC

lending plan. On January 26, 2006, following numerous ADC-xelated meetings and

presentations, the Bauk's board adopted a business plan ("Plan") drafted by Respondent that

stated that constzuction lending would be the Bank's primary new product.4

2. Bank's Staffing and ADC Experience

3 Facing increased competition in its traditional stabilized lending, the Bank's boa~•d was looking at
alternative business lines within real estate lending. RD at 7.
4 The Plan explained that ADC lending presented the opportunity to close loans with Iugher zna;rgins and
generate fee income, but also acknowledged that ADC lending entailed new construction risks. RD at 8-
9.

5



Respondent was involved in staffing discussions and decisions in connection with the

Bank's move into ADC lending. RD at 9, 10, n.9. More specifically, his Plan designated certain

individuals as "Point Persons" for various functions related to ADC lending. Id. at 8-9.

Respondent was designated as Daxector Overview; Bruce Gumbiner ("Gumbiner") was

Designated Underwxiter; and, Annette Vecchio ("Vecchio") was designated point person for

Oversight of Disbursements. Id. at 9. In addition to these designations, Respondent changed the

Bank's underwriting process after becoming CEO. Id. at 6. Notably, he split the role of Chief

Lending OfFicer ("CLO") and Chief Credit Officer ("CCO"). Id. at 6-7. Craig Kolasinski

("Kolasznski"), who had served as both the Bank's CLO and CCO, remained CLO and

Respondent appointed Vecchio as CCO. Id.

These adjustments, however, did not address the shortage of ADC experience among

Bank staff Vecchio had a small amount of ADC experience from decades earlier, but little or no

background in ADC underwriting and no ADC underwriting experience duxing hex time at the

Batik. RD at 9-10. In addition, neither Gumbiner, the Designated Underwriter, nor his staff had

experience underwriting ADC Loans. Id. at 10. In an effort to acquire the necessary

underwriting expertise, the Bank hired three new employees between March 2006 and

September 2006; only one of the three new hires, Janet Giles ("Giles"), was clearly an

experienced underwriter familiar with ADC lending. Id. at 10-11.

The Bank also provided its staff with some training on ADC lending, but it was minimal.

RD at 11. Tn the st~rnmer of 2006, underwriters had access fox a few hours each week to a six

week online class reviewing the basics of construction lending. Id. Gumbiner took the class, but

it was unclean who else did. Id. Respondent testified that ADC training was provided to credit

a~nis~ration staff, but said nothing about whether ifi was provided to underwriters. Id.



3. Bank's ADC Lending Policies

On August 31, 2006, the Bank's board approved a Loan Department Policy Manual

("Loan Policy") that was supposed to contain policy changes necessary for the Bank's move into

ADC lending. RD at 12. Section 1 o~the Loan Policy contained the type of financing the Bank

offered, but contained no provisions authorizing ADC lending. Id. Section 2 contained the

Bank's policies specifically directed towards ADC lending. Id. That section stated that it was to

serve as a guide for "genexal construction financing" which would include ADC loans and it was

the Bank's intent to make .ADC loans that would convert to "permanent loans" wifh the Bank

after construction. Id. at 12-13. The revised Loan Policy pxovided that construction financing

could be pxovided for the following property types: Coznmezcial, Tndusnzal, Residential and

Multifamily. Id. ~.t 13, This was a substantial c~.ange from the prior version of the Loan Policy

which stated that the Bank does not provide financing for general construction, residential or

multi-family projects and offers bridge construction loans on a limited basis only. Id.

Section 2 ofthe Loan Policy also contained additional relevant policies, among them, that

all constructions loans were to be made in compliance with the Bank's lending policies and all

applicable state and federal laws and regulations. RD at 13. Moreover, Section 2 stated that all

loans not complying with Bank policy be treated as exceptions and approved accordingly. In

addition, the Loan Policy required that appraisals be dated no earlier than 12 months prior to the

date a loan was funded or within a shorter period of time if the market was volatile..td.

Finally, the Loan Policy addressed loan participations. RD at 14. Loan participations

were to be underwritten with the same care as Ioan originations; the Bank would rely on the lead

bank for an assessment of risk; and the Bank would obtain a value estimate for each loan, which

might include a new appraisal. Id Significantly, the Loan Policy set forth that any waiver of
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due diligence must be disclosed, documented, and approved by the appropriate approving

authority..Id.

The record reflects that sezuor o~fzcers responsible for ADC lending were confused about

the applicability of the Loan Policy to the transactions at issue in this matter. RD at 14..For

example, Vecchio sometimes seemed uncertain about whether the Bank's general underwriting

policies or its ADC policies applied to participation loans. Id. At other times, she testified that

the Bank's participation policies should have applied to underwriting the Participation Loans in

this case, but were not followed. Id. Meanwhile, Gumbiner testified that the Bank's Loan Policy

did not apply because Bank personnel only reviewed documents received from the originating

bank and did not underwrite the Participation Loans at issue. Id.

4. The Chinatrust Participation Loans

In the summer of 2006, the Bank's lending was not on pace to reach its year-end goals.

RD at 15. Respondenfi informed lending personnel'that 1:heq needed to produce $16 million in

loans per month to xeach tha Bank's annual goal and that failure to do so would xesult in a re-

evaluation of their positions. Id. In May or June 2006—months before tha Bank adopted its new

Loan Policy John Lannan ("Lannan"), a Bank director, arranged a meeting between Bank

personnel and representatives o£ Chinatrust Bank ("CTB") to discuss the possibility of the Bank

purchasing from CTB participations in several ADC constzuction loans. Id. At the time he

arranged the meeting, Lannan had an agreement with the Bank which awarded him a fee for any

loans he referred fo the Bank. Id.

Respondent, Vecchio, Lannan and other members of the Ban1c's ADC group attended the

initial meeting with CTB. RD at 16. CTB presented ten loans for purchase. Id. Respondent



initially testified that he attended the beginning of the meeting and left his staff to review specific

loans with CTB. Id. at 17. But on cross examination, when confronted with his earlier and

contradictorq swoz~ statement, Respondent testified that he stayed at the meeting and

participated in the initial review of the loans: Id.

Following the initial meeting, Kolasinski anal his subordinate handled the review of the

CTB Loans. RD at 17. At some point, Respondent became annoyed with the pace of the review.

Id. at 18.5 He told Kolasinski that the review needed to be completed and a decision made. Id.

He also contacted CTB staff to urge them to move more quickly to provide information and

documents to the Bank..Id. By mid-July, Respondent sought additional help from Vecchio. Id.

Although Kolasinski. xemained in charge of the review, lending personnel as well as Lannan were

reviewing files received from CTB. Id. 6

When the Bank continued to have difficulty obtaining documents from CTB,

Respondent eventually put Vecchio in charge. RD at 19. Once in charge, Respondent asked

Vecchio if she could complete hex revzew of the Participation Loans in a week to ten days so that

the loans could be presented to the Bank's board. ra. at z~. Vecchio responded that the

Participation Loans could not be underwritten in that time and, at most, staff could examine the

documents in CTB's files, compare them to CTB's credit memos, obtain updated absorption and

inspection data on the projects and prepare arz Executive Summary fox the Bank's board. Id.'

Respondent decided ha would use the CTB materials and the Bank's summary. Id. He would

also inform the Bank's board about what was and was not being done, Xd.

~ The delays were largely caused by the fact that CTB had no single point person for the transaction and
relevant documents were stored at different locations. RD. at 18.
6 Vecchio Testified that she had never seen a director assist with document review and did not lcn:ow why
Lannan was involved. RD at 18.



Both Vecchio and Gumbiner testified that the review of the Participation Loans was not

underwriting, but a review of documents. RD at 21. Specifically, Bank staff verified CTB's

calculations and compared the data in CTB's credit memos to the documents in the files CTB

provided. Icy at 22. They did -not obtain updated financial documents and analyze them. Id.

Gumbiner characterized it as a "lightweight review" of the Participation Loan documents where

staff did not analyze the documents in CTB's files, but checked to see that they exzsted. Id.

Similarly, Gumbiner's most experienced ADC underwriter and new hire, Giles, testified that the

Bank relied on CTB's credit analysis and that she did not do any independent analysis. Id. She

merely stmunarized what CTB had already done. Id. Giles also testified that she believed that

the Bank's deazsion makers wanted to purchase the Participation Loans and the process was just

a summary of CTB's analysis. Id.

The record evidence reflects that Respondent was an active participant in the review and

understood the level of ana]ysis that took place. RD at 22. He inspected several of the projects

fox the Bank and had several informal meetings about the Participation Loans during the review.

Id. Respondent discussed the Participation Loans at a regular lunch meeting he held with his

senior officers every Tuesday and attended othex meetings where they were discussed. Id. at 22-

23. Respondent reviewed the summaries that Bank staff prepared, Id. at 23. Respondent

described the Bank's xeviaw of the Participation Loans as an "iterative process" where "a11 were

fairly familiar with what was going on, where the loans were, [and] what was in the various

documents." xa.

5. The Final Review

Between September 8 and September 25, 2006, Bank staff attempted to complete its

review of the Participation Loans in order for Respondent to present them to the Bank's board on
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September 25, 2006. RI) at 23-32, The recoxd establishes that Bank staff was still attempting to

obtain updated information up until the meeting began. 1'~l at 24. As the Bank's Chief Appraiser

was completing his review between September 8 and September I5, he recommended that the

Bank obtain additional infoxnriation on five of the projects including the projects' current

conditions, sales and constzuction status, and projected costs. Yd. at 24. As late as September 14,

Kolasinski emailed CTB—and copied Respondent requesting complete working files for each

loan because the Bank had only partial files. Id. On September 19, a Bank employee forwarded

an email he received from CTB to Respondent in which CTB explained it was still gathering

information that Kalasinski had previously requested. Id. at 25.

On Sep~embex 20, 2006, the Bank's Officer's Loan Committee ("OLC") met to consider

and appxove the Participation Loans. RD at 26. The packets for four loans were sent to the

Bank's board the same day as the OLC meeting and packets for the remaining four loans were

sent the nexf day ("board packets"}. Id. Respondent received the board packets when everyone

else did. Id. No changes were made to the boaxd packets as a result of the OLC meeting. Id.

Even after the OLC had approved the Participation Loans and sent out the board packets in

anticipation of the Septembex 25 board meeting, Bank staff continued to try to obtain

information from CTB in order to complete its review. Xd. at 28.

Notably, Respondent testified that he relied on his staff's assurances that the

Participations Loans were properly reviewed during this time. The ALJ rejected this claim and

pointed out Respondent's own testimony to the contrary. RD at 27. Four example, Respondent

testified that Vecchio told him she could only ve~~ify the data in the CTB credit memos in the

time she had. Id. Furthex, Respondent testified that he was heavily involved with the
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Participation Loan. review. He should, therefore, have already known the depth and breadth of

the review process being used by staff. Id.

On September 22, 2006, as the board meeting was rapidly approaching, an exchange of

emails suggested serious flaws in the review. First, Gumbiner sent Vecchio an email informing

hex that the Bank's review would "not necessarily uncover all the underwriting flaws." RD at

28. Latex, Gumbiner sent another email, this time inquiring whether the Batik was "going down

the right path by primarily looking at documentation?" Id. at 29. He described the review of the

Participation Loans as making sure the Bank had "complete files and that in a very cursory sense

..they make sense." ra.

Also on September 22, 2006, William King ("King") the Chairman of the Bank's board

raised his own questions about the Participation'Loans. RD at 29. He sent an email to

Respondent, Vecchio and Kolasinski expressing that more work needed to be done on the

Participation Loans. Id. The email raised general concerns, followed by questions specific to

several loans. Id. at 29-30. The email concluded by stating that there was not enough

information to make decisions on the loans. Id. After receiving the email, Respondent

forwarded it to the Bank's board with a statement that King's questions would be answered at the

September 25 board meeting. Id. at 31. The following day, Respondent sent King a response

defending his staff's work based on his familiarity with their work and the feelings of other

board members. Id. Respondent stated that he was angezed by King's email and he intended to

rebul~e him with his response, Id. at 31-32. On Sunday, September 24, King emailed

Respondent insisting that he was only trying to be constructive and helpful, not negative or

contentious. Id. at 32. King clarified his earlier email: Id. Respondent again replied, promising
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that all of King's emails would be addressed at the board meeting and written responses would

be prepared either in the board minutes or in a separate memo. Id.

On September 23, just two days before the board meeting, Vecchio sent an email to

Respondent and others. RD at 40, She informed them that the Bank's Allowance fox Loan anal

Lease Losses ("ALLL")~ would be under-reserved by almost $1 million if it purchased the

Pat~icipation Loans prior to the end of September, when the current quarter closed. Id. She

suggested that the Bank delay funding the Pat-~icipation Loans until October so that the Bank

would not be required to increase its ALLL to account for them until the following quaker. Id

Despite the rushed review, the unresolved issues, and Respondent's knowledge that the Bank

needed to delay closing until October, Respondent still had staff present the Participation Loans

and allowed the Bank's board to vote and approve them on the morning of September 25, 2006.

za.

6. The September 25 Board Meeting

An hour before the board meeting on September 25, 2006, Bank staff met to discuss

King's questions. RD at 32-33. At 10 a.m., the Bank's boaxd convened. Azz hour later the

meeting ended. Id. at 33. The minutes of that one hour meeting reflected a brief presentation of

eight Participation Loans followed by a motion and vote to approve each loan; a discussion of.

how disbursement would be monitored going forward; when the Participation Loans would fund;

funding strategy for the Participation Loans; anal a few other comments ("board minutes"). Id at

33. The board minutes also reflected discussions of some issues raised in King's email and three

adclitional questions posed by boaxd members. Id. at 33-34. The record is unclear, however, as

7 ALLL is a calculated reserve a bank holds to reflect an estimate of uncollectible debts. It was formerly
known as the reserve for bad debts. RD at 40.
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to how seriously King's concerns and atay other issues were considexed. Id. at 33. The board

minutes do not reflect any in-depth analysis and several issues King raised in the emails do not

appear to be mentioned at all. Id.

Respondent's testimony regarding the substance of the board meeting changed

repeatedly. Initially, Respondent testified that the discussions at the board meeting were far

more involved than the board minutes show. RD at 36-37. He insisted that the Bank's board

was engaged in the discussion; King's questions were adcixessed; and, each loan was discussed.

Id, at 37. Later, when pressed for specifics, Respondent testified that not many questions were

asked at the board meeting and recalled only compliments from the Bank's board about how well

the information was presented. Id. Respondent reversed his testimony again when confronted

with potentially troubling issues regarding several of the Participation Loans. Xd Tn each

instance, and despite his earlier testimony, Respondent insisted that the specific issue was

discussed and resolved at the board meeting. Id. He ofFered no specifics about these alleged

discussions and no explanation as to why any of these discussions did not appear in the board

minutes..Id. at 37-38.

Other witness testimony did not suppoxt Respondent's claim that numerous issues were

discussed and xesolved at the board meeting. RD at 38. Moreover, the board minutes belie

Respondent's claim. Id, at 39. In Xzght of the many topics already captured by the board

minutes, the ALJ found it unlikely'that numerous additional issues cited by Respondent were

also discussed atad resolved in the space of that same hour but not captured in the board minutes.

Id.
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7. Underwriting Issues with the Participation Loans

Apart from the expedited and truncated review process, the ALJ's review of the materials

presented to the Bank's board highlights numerous issues with the Participation Loans that went

beyond those identified in King's email. RD at 40. The ALJ examined a host of common

underwriting issues in light of the Bank's policies, governing regulations, and industry practice

including whether the Bank: (1) performed an independent analysis; (2) performed an appraisal

review; (3) performed an assessment of the boi7ower's financials; (4) used outside consultants

when needed; (5) purchased a majority interest in the Participation Loans; and (6) disclosed and

documented any waiver of due diligence. Id. at 41-44. In addition, the ALJ set forth the details

of each of the eight Participation Loans and the many discrepancies in each loan's Executive

Summary and supporting materials. 8 Id. at 45-68. We discuss briefly each of the eight

Participation Loans and highlight some of their irregularities as documented much more fully in

the record.

a. SEP

The SEP loan was a $12 million loan with an 18 month term originated by CTB in

August 2006. RD at 45. The borrower was a single purpose LLC with a managing member who

guaranteed 100 percent of the loan. Id. The purpose of the loan was financing the construction

of 31 condominiums in Sherman Oaks, California. Id. The SEP Executive Summary

recommended purchase of the loan based on an excellent location, the experience and financial

8 The Bank's board was provided with an Executive Summary for each Participation Loan and the
original CTB credit memo. RD at 23. An Executive Summary template contained an introductory
paragraph, with a table showing a summary of loan terms such as borrower, location, loan amount,
percent disbursed, percent completed, maturity date and any extension options, interest rate, the Bank's
participation and the Bank's fees. Id. The Bank's board also received a short memorandum summarizing
the entire CTB transaction. Id. Vecchio knew this material was not consistent with the Bank's Loan
Policy requiring that participations be underwritten like oY•iginations. Id.
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strength of the sponsor/guarantor, market absorption and acceptable Loan-to-Cost ("LTC") and

Loan-to-Value ("LTV") ratios. Id.

Among the many issues discussed with the SEP Loan (RD at 45-48), the SEP Executive

Summary raised and failed to resolve an issue about the status of construction in comparison to

loan. disbuxsement..ld. at 47. The SEP Executive Summary stated in one section that 35 percent

of the loan was disbursed as of July 2006 (a month before CTB originated the loan.), but stated in

aa~other section that the loan balance dropped as of September 18, 2006 to $2.9 million—

approximately 25 percent of the loan limit. Id. Nothing in the SEP Executive Summary

reconciled this discrepancy or affirmed the status of construction despite the fact that Bank staff

visited the site on August 18, 2006. Id. at 48. Thus, the Executive Summary left open why 35

percent of the Loan was apparently disbursed a month before CTB originated the loan; how the

loan balance dropped to $2.9 million (or approxvnately 25 percent) two months later; and, how

tha content status of the pxoject compared to the amount of the loan disbursed. Id. Respondent

stated that the absence of an explanation might have been a problem were it not £ox the

discussion that took place at the board meeting. Id, There was no discussion of the issue

according to the board minutes. Thus, the record does not support Respondent's testimony. Id.

[:~ul.

The MAG loan was an $11.2 million loan due to mature in January 2007 with. one s~-

month option to extend. RD at 48. ~ It was 16.55 pexcent disbursed and 23 percent complete. Id.

The borrower was a single purpose LLC with its managing member guaranteeing 100 pexcent of

the loan. Id. The purpose of the loan was financing conshuction of a 63-unit condominium

complex in Riverside, California. Id. The MAG Executive Swntnary recommended purchase of

the loan subject to three condat~ons: (1) evidence of tentative tract map approval; (2) further
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investigation of the potential impact of an ongoing litigation on the borrower's financials; and (3)

an evaluation of the adequacy of the interest xeserve in light of construction delays. Id. at 48-49.

At the time CTB originated the loan, construction was projected to be completed by June

2006---three months before the Bank purchased its participation. RD at 49. But construction

was only 23 percent complete when it came before the Bank's board. Yd. The MA.G Executive

Summary attributed this to delays in obtaining approval for the tentative tract rnap and stated that

clearance was expected "soon." Id. Nothing in the MAG Executive Slunmaxy or the CTB

documents in the board packet, however, explained the reason for the delay or why approval was

expected "soon." Id. Although the Bank's Loan Policy expressly identified delays and

additional costs caused by delays as important consideration in underwriting construction loans,

the Executive Summary did not include any discussion of how the delays would affect the cost of

completion or the adequacy of the interest reserve. Id.

c. VlN

The VIN loan was a $24 million Ioan set to mature in May 2007. RD at 50. As of

September 14, 2006, appro~mately $17.3 million had been disbiused. Id. The borrowex was an

LLC and its two managing members each guaranteed 100 percent ofthe loan. Id. The purpose

of the loan was to repay debt and fund construction of 94 duplexes and single family .

condominiums in Coachella, California. Id. The VIN Executive Sumn~.ary recommended

purchase of the loan based on a "good location, experience and financial strength of the

borrower/guarantors, market absozption, acceptable LTC axed LTV." Id.

As with the SEP Loan, the V1N Executive Summary also noted but did not resolve a

discrepancy between the amount of disbursement and the status of construction. RD at S2. Xt
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stated that the loan was 72 percent disbursed while the project was only 60 percent complete. Id.

It contained no explanation for this dispaxity. Id. Contrary to Respondent's testimony, the

evidence suggests that this variance was also not explained to the Bank's board. Id. at 52-53.

FLuther, while the VIN Executive Summary identified the guarantors' financial strength as

support for purchasing the loan, it did not explain that a significant portion of the guarantors'

assets wexe in real estate ar that they had significant negative cash flaw in recent years. Id, at 53.

Respondent explained that he would expect developers to have a significant amount of their net

worth in other projects and that the guarantors' negative cash flows did not concern him. Id.

d. MSC

The MSC loan was a $9 million revolving line of credit set to mature in November 2006,

with two options to extend for six months. RD at 53. By the time of the board meeting, the

MSC loan was 98.6 percent disbursed. Id The borrower was a closely held corporation whose

owners guaranteed one-third of the loan, up to $3 million. Id. The purpose of the loan was to

xepay debt and provide working capital for a development in Santa Clarita, California. Id. The

MSC Executive Summary recommended purchase of the loan based on "excellent location,

experience and financial strength of the sponsor/guarantor, market absorption, and acceptable

LTV." Id. at 54. The Bank purchased an $8 million or 89.5 percent participation interest in the

loan. Id.

The materials related to this loan raised several problems. First, the Bank's board packet

contained four different CTB credit memos—each beaxing a different date. RD at 54. At least

two of the CTB credit memos stated that the loan funds would be used to develop the subject

property. Id. at 55. Meanwhile, each credit memo stated that the borrower had tentative plans

for amixed-use building and that the borrower was attempting to detel~nine if a hotel had any



ixiterest in building on the site. Id. at 54. If not, the borrower intended to build townhomes on

the site. Id. Despite what was stated in the credit memos, the field inspection section of the

MSC Executive Summary implied that there had been no development on the subject property

with 98.6 percent of the loan. disbursed. Id. at 55. Notably, the xecord showed that the funds for

this loan had actually been used to develop other pxojects. Id. On cross-examination,

Respondent testified that this loan was discussed at length during the board meeting and that

staff answered ail questions about it. Xd Tha board minutes contained no substantive discussion

of this loan including the amount disbursed, the manner in which the funds were spent, the

coz~ect source of the guarantor's financial information, ox the outdated appraisal. Id. at 54-55.

TIT

The MPC loan was a $44.4 million loan set to mature in March 2007 with one option to

extend for twelve months. RD at 56. By the September 25 board meeting, the loan was 25

percent disbursed and 46 percent complete. Id. The borrower was the same entity that borrowed

against the MSC loan and this time its owners guaranteed half of the loan up to $22 million. Id.

The purpose of the loan was to fund "backbone" infrastructure for a development in Santa

Clarita, California. Id. The MPC Executive Summary recommended purchase based on an

"excellent Location, experience and financial strength of the sponsor/guarantor, market

absorption,. and acceptable LTV." Id. The Bank purchased a $ l.3 million or 29.2 percent

participation intexest in the loan. Id. at 57.

The MPC Executive Summary incorrectly stated that the guarantors were providing a 33

percent guaranty limited to $3 million dollars for the MPC loan. RD at 57. But this was the

guaranty in connection with the MSC loan for which they were also guarantors. Id. In his email,

King questioned whether the $3 million guaranty was sufficient fora $44 xnzllion loan. ~d. Even
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though King flagged the issue, ~aeither Respondent, Bank staff, nor the Bank's board realized the

mistake. Instead, the board zx~inutes xeflected a discussion of whether $3 million was a sufficient

guaranty for the MPC Loan and the Bank's board decided it was. Id.

f. OTR

The OTR Loan was a $24 million Loan set to mature in May 2008, with two options to

extend for six months. RD at 59. It was SS percent disbursed and 0 percent completed. Id The

borrower was an LLC ~owried by two entities. The owners each guaranteed 100 percent of the

loan.. Id. The purpose of the loan was to fund construction of 48 single family residences. Id.

At the time the Bank purchased the participation, only the land acquisition had been funded

under the loan. Id The QTR Executive Sumomary recommended purchase of the loan subject to

the following conditions: "1) construction budget review; 2) approved permits; and 3) approved

plans and specs." Id. The Bank purchased a $21.5 million, or 89 pexcent participation interest in

tha Ioan. Id.

The OTR Executive Summary failed to include key infoi7nation about (1) the appraisal;

(2) the property transfer between the borrower LLC and its ownexs in anon-arms-length

transaction for more than the appraised value of the property; (3) the high end projected pricing

for completed units, despite the fact that sales had slowed and prices had declined; and (4) the

guarantors' financials, specifically the CTB cash flaw analysis showing that one of the

guarantors had significant negative cash flow in 2003 (-$20 million) and 2004 (-$38 million).

RD at 6l -62.

g. NEV
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The NEV loan was a $19.7 million loan with a ~4 month term. and two six-month options

to extend. RD at 62. The initial term had already expired and the £ixst option had been

exercised. td. The maturity date under the first option was February 2007. Id. The loan was 64

percent disbursed and the project was 50 percent complete with 60 percent of Phase I completed

and Phase II not yet started. Id. The borrower LLC was a single purpose entity whose managing

member and owner guaranteed 100 percent of the loan...Id. The purpose of the loan was to

finance the construction of a 63-unit condominium complex in Cypress, California. Id. The

NEV Executive Summary recommended purchase of the loan subject to six conditions: (1)

explanation for slow progress; (2) updated financials; (3) status of borrower's ongoing

construction projects; (4) an explanation for excessive insurance expenditures; (5) an analysis of

the adequacy of the interest reserve; and (6) status of pre-sale activity. Id. at 62-63. The Bank

purchased a $10.8 million, or 55 percent participation interest, in the loan. Id at 63.

The board minutes reflected some discussion of the conditions attached to the NEV loan

purchase in response to questions raised by King. RD at 63. Respondent testified that this

discussion resolved the issues. Id, He also testified that the loan would not be funded unless the

conditions were satisfied and that the agreement with CTB was written in such a way that the

Bank would withdaaw if the conditions were not satisfied. Id. Contrary to Respondent's

assertions, the participation agreement between the Bank and CTB for this loan did not provide

for the Bank's withdrawal if the conditions in the NEV Executive Sununary were not met. Xd. at

63.

h. SCH

The SCH loan was a $24 million loan. scheduled to mature in January 2008 with two

options for three-month extensions. RD at 65. It was 11 percent disbursed and 3 percent
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complete. Id The borz~ower was an LLC and the loan was guaranteed by two families. Id. Tha

purpose of the loan was financing the construction of three 2-story senior condo buildings, which

were Phase III of amaster-planned project in Chino, California. Id. The SCH Executive

Summary recommended purchase of the loan based on "excellent location, experience and

financial strength of the borrower/guarantor, market absorption, and acceptable LTC." Id.

The financial statements provided in the CTB credit memo demonstrated that both

families' assets were primarily centered on real estate holdings, including the land that was

collateral for the Ioan. RD at 68. Although their combined net worth was significant, it could

not cover the £u11 amount of the loan if necessary. Id. Respondent characterized the borrower's

net worth as "significant," but neither the SCH Executive Summary nor the board minutes

addressed the adequacy of the guaranty. Id,

8. Closing and Funding the Participation Loans

On September 29, 2006, Gumbiner sent Vecchio an email with a spreadsheet showing

which material was still missing from tha Bank's files and indicating what he Thought was

needed to close the Participation Loans. RD at 68. On October S, 2006, Vecchio sent an email

to Bank staff assigning various tasks related to closing the Participation Loans in the event that

they closed before she returned from vacatzon on October24, 2006. Id, at 68-69. The

Participation Loans did not actually close until shortly after Vecchio returned from vacation. Id.

at 69. On October 25, 2006, the participation agreements were executed and the following day

Respondent approved a wire to fund the Banlc's participation in the loans. Id. There is no

evidence in the xecoxd of any efforts by Respondent to ensure that the conditions were satisfied

prior to approving the wire to fiend the Participation Loans on October 26, 2006. Id.
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9. Lannan's Participation and Fee

As noted earlier, Lannan, a Bank director, had an agreement with the Bank under which

he was paid a fee fox all loans he referred to the Bank. RD at 69. In this case, Lannan assisted

staff in the initial review of the documents and tools dart in the board meeting where the

Participation. Loans wire approved. Id. at 69-70. Lannan moved for approval of three of the

Pa~~ticipation'Loans anc~ seconded the motions on two others. Xd. at 69. On November 30, 200b,

the Bank's boaxd voted ~o approve payment of a $75,000 fee to Lannan for referring the CTB

Loans to the Bank. Id. at 70. Lannan did not attend t}us meeting. Respondent, however, had

more than two weeks earlier, on November 14, 2006, directed that the $75,000 payment be made

to Lannan..Id.

Respondent admitted that Lannan should not have been allowed to vote on the approval

of the Participation Loans and that it was his xesponsibility to prevent it. RD at 70. Respondent

also testified that he felt the fee amount was "horrendous" anal he did not recall directing Lannan

to be paid before the Bank's board approved it. Id, Later, however, when confronted with a

document showing he had directed the fee be paid more than. two weeks before the Bank's board

approved it, Respondent rationalized the fee amount sfiating that Lannan's referral had created an

"e~ctraordinary result" and he believed the fee had been approved at the September 25, 2006

board meeting. Id. It had not. Id
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IV. ANALYSIS

A. Prohibition is Warranted

As noted in the Recommended Decision, to meet its burden in a prohibition action,

Enfoxcement Counsel must show that Respondent engaged in prohibited conduct (misconduct),

the effect of which was to cause the Bank to suffer financial loss or damage, to prejudice or

potentiallq prejudice the Bank's depositors, or to provide financial gain or other benefit to the

Respondent (effects). Enforcement Counsel must also demonstrate that such misconduct

evidences personal dishonesty or a willful or continuing disregard for the safety and soundness

of the Bank (culpability}, 12 U.S.C. § 1818(e)(1); see In the Matter df Ramon M. CandelaYia,

1997 WL 211341, *3 (FDIC Mar. 11, 199'1) aff'd. r~zem., Candela~ia v. FDIC,134 F.3d 382, *5

(10th Cir. 1998) (unpublished decision); In the Matte~~ of J'a»zes L. Leuthe, 1998 WL 438323,

* 1.1 (FDIC Jun. 26, 1998), affd mem., Leuthe v. FDIC, 194 F.3d 174 (D.C. Cir. 1999). As

discussed below, the Board finds that the activities of Respondent during the pez tinent time

period clearly satisfy the three standards necessary to impose a prohibition.

1, Misconduct

Misconduct. under section 8(e) encompasses: (1) a violation of a law or regulation, (2)

engaging ox paz~ticipating u~ any unsafe ox unsound practice in connection with any insured

depository institution, or (3) commzttulg or engaging in any act, omission or practice which

constitutes a breach of an institution-~liated party's fiduciary duty, 12 U.S.C. § 1818(e)(1)(A).

The record here clearly establishes that Respondent engaged in both unsafe and unsound

practices and a breach of his fiduciary duties to the Bank.

24



a. Unsafe or unsound practices

.An unsafe or unsound biking practice is one that is "contrary to generally accepted

standards of prudent operation" whose consequences are an "abnormal risk of loss or harm" to a

bank. Michael v. FDIC, 687 F.3d 337, 3S2 (7th Cir. 2012); see also Seidman v. OTS, 37 F.3d

911, 942 (3d Cir. 1994) (imprudent act posing an "abnormal risk of Loss or damage to an

institution, its shareholders, or the agencies administering the insurance funds" is unsafe and

unsound practice).

While there is no set list of unsafe ox unsound practices, certain types of conduct or

practices have been found to fa11 into this category. For example, management's failure to

ensure that an institution has the necessary expertise and information to evaluate the transactions

they enter into has been found to be an unsafe and unsound practice. See, e.g,, Landry v, FDIC,

204 F.3d 1125, 1138 (D.C. Cir. 2000) (upholding Board .finding of unsafe and unsound pxactice

where Landry entered into transactions "with minimal info~rnmation and virtually no expertise.").

Likewise, an institution extending credit without (1) adequate documentation, (2) adequate credit

analysis, (3) in violation of its loan policy, ox (4) with inadequate collateral has also been found

unsafe and unsound. In the Mattes of Stephens Security Bank, 1991 WL 789326 (FDIC Aug. 9,

1991); In the Matter of First State Bank, 2003 WL 21307613 (FDIC Apr. 25, 2003); and

Northwest Nat. Bank v. OCC, 917 F.2d 1111. (8th Cix. 1990). In the ADC context, unsafe or

unsound practices also include: (1) generating loans the institution lacks the capacity to

underwrite adequately; (2) lending based on deficient or outdated appraisals; (3) lending vv~thout

ensuring that the borrower will have sufficient funds to complete the project; and, (4) failing to

perform sufficient analysis of the borrower and guarantors finances to verify their ability to repay

a loan, Alliance Federal Savings and Loan Assoc. v. Federal Home Loan Bank Bd., 782 F.2d
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490, 494-95 (5th Cir. 1986). In this case, the record establishes that Respondent engaged in this

type of conduct with xespect to both the Participation and Origination Loads.

b. Breaches of fiduciary duties

Respondent's misconduct constituting unsafe and unsound practices were also breaches

of his fiduciary duties to tha Bank. Breaches of fiduciary duties arise from knowledge of tie

pertinent facts and can include a deliberate failuxe to investigate matters that fall within the

officer's responsibilities. Northwest at 1115; see also De la Fuente II, 332 F.3d 1208, 1222 (9th

Cir. 2003) ("[A] person can breach a fiduciary duty by failing to disclose matez7al information,

even if not asked ... De La Fuente had a fiduciary duty to disclose everything he knew relating

to the transaction."). Directors and officers of banks have fiduciary duties to act in the best

interests of the institution. See FDIC v. Appling, 992 F.2d 1109, 1113 (10th Cir. 1993). Here,

Respondent had a duty to the Bank to act diligently, prudently, honestly, and carefully i~

caz~ying out his xole. His conduct as described below and with respect to the Origination Loans

did not meet that standard.

Below are more specific' examples of how Respondent engaged in unsafe or unsound

conduct and breached his fiduciary duty to the Bank with respect to the Participation Loans.

i. Failure to ensure the Bank
had proper ADC infrastructure

The evidence established that ADC landing is a complex and risky form of lending. RD

at 108. Respondent's expert witnesses agreed that a bank and its management needs to exercise

extra care when moving into a new line of lending, particularly when the bank considers the new

business risky, bank staff is doing analysis it has not previously done, or the loans are larger and

more complex than loans the bank handled in the past. Id. Even Respondent acknowledged that

26



he understood ADC lending to be a higher risk foxm of lending than the Bank had traditionally

engaged in. 1'd. Yet, Respondent failed to exercise the requisite care.

Instead, Respondent led the Bank into ADC lending without putting in place an adequate

infrastructure to handle the new Iendingprogram--specifically, the necess~.ty pexsonnel and

policies Headed to manage an ADC lending pxactice. RD at 109. The Bank had almost no ADC

expertise when its move into ADC Iendang began. Id at 109. Vecchio, the Chief Credit Officer,

had very limited experience with ADC lend~ir~g, and what experience she lead was decades old

and involved little, if any, undez~writing. Id. Meanwhile, neithex the lead underwriter for the

ADC program, Gumbiner, nor any of his staff, had any experience underwriting ADC loans. Id..

Gumbiner even testified that he doubted his own ability to underwrite large ADC loans. fd. at

1 X 1. Further, Respondent's new hires did little to correct fhe Bank's shortage of ADC expertise,

Id. at 109. Notably, Respondent's own staff (Gumbiner and Gilas) agreed that the Bank's

staffizig was inadequate. Id. at 110.

Respondent's expert witnesses, James I~leinfelter ("Kleinfeltar") and Mark Olson

("Olson"), opined that the Bank's staff was adequate to underwrite the ADC loans. RD at 108,

110. Howevex, neither witness pointed to anything specific in any staff member's background or

woxk that demonstrated the relevant expertise. Xd. at 110-11. Further, Olson Haver met with the

staff in order to assess their qualifications and conceded that it was inappropriate to designate

Gumbiner as the lead wnderw~7ter for the ADC program if Gumbiner doubted his ability to

underwrite large ADC loans.9 Thus, the Board agrees with the ALJ's findings that Bank staff

was not equipped to handle the more complex form of lending. Id at 111.

y Both experts testified that the staff's qualifications were evidenced by their work on the ADC loans. As
the .ALJ pointed out, however, the numerous deficiencies in that work undercut such an opinion. RD at
111.
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Respondent also failed to ensure that the Bank had an adequate Loan Policy in place

before he launched the Bank's ADC lending practice. RD at 112. Instead of amending the Loan

Policy ahead of the move, Respondent allowed the Bank to begin review of the Participation

Loans—the largest loan package in the Bank's history—at the same time the Bank's Loan. Policy

was being amended to provide for ADC lending. Id. The, final version of the revised Loan

Policy was approved at the end of August 2006, well into the Participation Loan review..Id. In

other words, Bank staff was reviewing the Participation Loans at the very same time Bank

management and the Bank's board was revising the Bank policies that would authorize those

loans and govern that ongoing review. Id. Veccluo's testimony revealed she was confused

about whether and to what extent the Loan Policy applied to the Participation Laans. Id.

Also, as the ALJ cozrectly noted, the revised Loan Policy was flawed. RD at 112. The

Loan Policy was inconsistent, confixadictory, and lacked necessary provisions. More specifically,

the general policies section, Section 1, stated that the Bank dzd not provzde ADC loans. td.

Section 2, however, stated that the Bank would provide .A.DC lending, but that it would be aimed

at loans that could convert into permanent stabilized loans at the Bank. td. at 113. None of the

Participation Loans and only one of the Origination Loans fell into this permitted categoxy. Id.

Furthex, nothing in the Loan Policy governed how the Bank would handle intexest reserves—

which were present in almost all of the ADC loans at issue. Id. at 112. Respondent's own expert

testified that a Bank should have policies governing the use of interest reserves. Id. at 121, to

In short, Respondent failed to exercise the requisite care to manage the Bank's entry into

ADC lending. He failed to ensure that experienced staff and adequate policies were in place

to The ALJ also found that Respondent's failure to disclose to the Bank's board that the Bank lacked loam
polzcies governing the use of interest reserves and Respondent's failure to analyze the potential impact of
interest reserves for each of the Partzcipatzon Loans prior to ascertaining the Bank board's approval was
an unsafe and unsound practice. RD at 121.
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before tha Bank entered into ADC lending. RD at 113. Doing so was an unsafe and unsound

practise and breach of his fiduciary duty. See, Lands y, su1nra; Alliance Federal, supra.

ii. Failure to adequately supervise
the ADC loan review process

Respondent's oversight of the loan xeview was also unsafe and unsound. As the ALJ

correctly points out, the Bank's Loan. Policy—as well as industry practice—requixed the Bank to

conduct a complete and independent analgsis before purchasing the Participation Loans. RD at

118. Respondent, however, failed to ensure that the Bank performed any such analyses for the

Participation Loans. Ax~ious to get the loans before the Bank's board, Respondent approved an

e~edited review and Bank staff compliefl. Id. at 117. As a result, staff performed a much less

stringent review than the Bank's Loan Policy required and leaned heavily on earlier underwriting

done by CTB. 1'd. Vecchio, Gumbiner, and Giles all testified that the Bank did not underwrite

the Participation Loans as if they were originations. RD at 118. Vecchio and Gumbiner

characterized their work as merely a review of documents from CTB. Id. Giles added that she

suunmarized the work CTB had done, without perfoi7ning any independent analysis. Id.

Although Kleinfelter believed Bank staff performed an zndepende~t review of the Pas-ticipation

Loans, the ALJ rightly found his argument unpersuasive in light of testimony to the contrary by

the staff that actually performed the work. RD at 119.

'Thus, it is clear from the evidence presented that Respondent failed to ensure that the

Bank performed a complete, independent analysis of the Paz-ticipation Loans per Respondent's

orders. RD at 119. This failuxe constitutes an unsafe and unsound practice and a breach of

Respondent's fiduciary duty of care because it failed to provide the level of analysis required by

the Bank's Loan Policy and reasonably prudent banking practices. 1'd.
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iii. Failure to provide information and analysis
necessary for the Bank board's loan review

Respondent also allowed the Bank's board to approve the Participation Loans without

adequate information in some cases or necessary analysis in others. RD at 120. The ALJ

pxovided detailed, loan-by-loan findings of Respondent's failure to provide the Bank's board

w7ith adequate information or analysis in the Recommended Decision. Id. 126-141. For

example, Respondent failed to resolve serious discrepancies concerning several of the Loans

including the rate of disbursement versus constriction and project status or viability for the SEP,

MAG, VIN, MSC, and OTR Participation Loans. Id. at 127-128 (SEP); 129 (MAG); 131 (V1N);

132 (MSC); and 136-137 (OTR). Likewise, flie ALJ noted at least three instances whexe

Respondent failed to disclose or adequately resolve issues related to a Participation Loan's

guarantors and their finances. Id. at 131 (VTN), 138-139 (OTR) and 141 (SCH).

Respondent offered various, but on balance, unpersuasive explanations for the many

issues that arose in connection with the Participations Loans. At times, he insisted that the

discrepancy simply did not matter. For example, when discussing the negative cash flow for the

VIN guarantors, Respondent stated, without explanation, that it did not concern him. RD at 53,

131. At other times, he insisted that the undexlyin.g issue was thoroughly discussed and resolved

at the meeting before the Bank's board voted to approve the loan. Id. at 37. Minutes from the

board meeting, however, suggest this was simply not true. See e.g., Id. at 37, 47, 50 (finding

Respondent's testimony that the disbursement discxepancies with the V1N and SEP loans, the

status of construction on the MSC project, and issues with the MAG loan were not discussed and

resolved at the board meeting). The A.LJ found, and the Board agrees, that Respondent's claims

about the content of the board meeting were a convenient default answer to questions that

suggested Respondent failed to provide relevant information to the Bank's board. ra. at a~o.
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In short, the Participation Loans were replete with issues that, at a miiumum, needed to

be raised to the Bank's board and in some cases resolved by Bank staff or the Bank's board

before the loans were approved. As the Bank's CEO and President and the Dzrector Overview of

.ADC lending for the Bank, his responsibility fell to Respondent. Respondent failed to exercise

the requisite care and in. his urgency to ascertain the Bank board's appxoval allowed the Bank to

purchase several poorly underwritten loans. Respondent's action and inaction was a breach of

his fiduciary duty and an unsafe and unsound practice.

iv. Allowing an interested director
to xeview and vote on loans

Finally, it is undisputed that Lannan had a financial interest in the Bank's purchase of the

Participation Loans. RD at 141. ~.ideed, Respondent testified that there was znternal pressure to

do the Participation Loans and that CTB was aware of that internal pressure from Lannan. ~d at

142. Based on this testimony, the ALJ concluded that Respondent believed Lannan fed

information fo CTB to close a deal Lannan had a;a infierest in. Id. Despite this belief,

Respondent allowed Lannan to participate in the meeting, vote on the loans, move to approve

three of the loans and second the motions for two other loans. Id. at 141-142. Respondent

acknowledged it was improper for him to do so and conceded that it was leis job to stop a director

from violating policy. Id. at 142. Accordingly, there is no dispute that Respondent put Lannan

in a position to advance his own interests at the expense of the Bank, and thereby breached his

f~Zduciary duty to the Bank and engaged in an unsafe and unsound practice. Xd. at 142.

In summary, the Board f nds Respondent's conduct with respect to the Participation

Loans, as discussed above—as well as to the Origination Loans detailed in the ALJ's

Recommended Decision—were unsafe and unsound and a breach of his fiduciary duty. By

failing to: (1) adequately staff the Bank; (2) properly manage the loan review; (3) present the
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high-risk and complex loans to the Bank's board in accordance with Bank policy and regulation;

and (4) recuse Lannan from participating in the review at~d approval of the Participation Loans,

Respondent acted "contrary to generally accepted standards of prudent operation" resulting in an

"abnormal risk of loss or harm" to the Bank. l l These same actions and inactions directly

threatened the Bank's financial stability. 12 Finally, Respondent's conduct with respect to both

the Participation and Origination Loans breached Respondent's fiduciary duties to the Bank.13

2. Effects

Substantial evidence also supports the ALJ's finding on the effects prong. That standard

is met if the Bank suffered loss as a result of Respondent's acts. See 12 U.S.C. § 1818(e) (effects

standard met if "(i) such insured depository institution or business institution has suffered or will

probably suffer financial loss or other damage"), see, e.g., In the Matter of Steven D. Haynes,

20J.1 WL 4899748, *4 (FDIC Aug. 2, 2011) (fmdi~g loan losses to the bank in excess of $2.6

million, was enough to satisfy 12 U.S.C. § 1818(e)); .In the Matter• of Tonya Denise Williams,

2015 WL 3644010, * 10 (FDIC Apr. 21, 2015) (finding loan losses to the bank in excess of

$200,000 was sufFcient to satisfy 12 U.S.C. § 1818(e}}.

Respondent's failure to ensure that the Participation Loans were reviewed, undez~written

and approved appropriately resulted in both potential and actual losses to the Banlc. RD at 142.

By failing to provide the Bank's board with information that might have called fox further review

or that might have caused the Bank's board to reject some of the loans, and by allowing Lannan

to participate in the review and approval process, despite Lannan's personal interest in the

outcome, Respondent increased the risk of loss fox the Bank. Id. at 143. In several cases, the

Bank experienced actual losses when the loans went into default. Indeed, the evidence shows

" ~chael, 687 Fad at 352; see also Seidman, 37 Fad at 932.
12 See e.g., De La Fuente .Il, 332 F.3 d at 1222.13 .ra
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that the Bank suffered actual losses in excess of $51 million as a result of its participation in the

ADC loans at issue in this matter. Id. at 96. Accordingly, the ALJ co~ectly held that

Respondent's misconduct in connection with the review and approval of the Paxticipation Loans

satisfied the effects standard of Section 8(e). Id.

3. Culpability

Culpability, for purposes of section 8(e), can be shown by "personal dishonesty", or a

"willful or continuing disregard" for the safety and soundness of the financial institution. 12

U,S.C. § 1818(e)(1). Courts have held that "willful or continuing disregard" signifies, at least, "a

mental state... akin to ̀ recklessness."' Kim v. OTS, 40 F,3d 1050, 1054 (9th Cir. 1994) (quoting

B~^ickner v. FDIC, 747 F.2d 1198, 1203 & n.6 (8th Cix. 1984)); see also De La Fuente II, 332

F.3d at 1223 ("willful disregard" refers to "deliberate conduct which exposed the bank to

abnormal risk of loss or harm contrary to prudent banking practices"); In the Matter of ***Bank

***Bank, 1986 WL 379636, * 18 (FDIC Jul. 17, 1986) ("continuing conduct" is that "conduct

which is voluntarily engaged in over a period of time with heedless indifference to the

prospective consequences"). An officer acts "willfizlly" when he is aware.of his conduct;

"willfulness" does not require a showing that Respondent was aware of the law. In the Matter of

Michael D. Landry, 1998 WL 3408342J. (FDIC Aug. 14, 1998).

The Board finds the record supports a finding of continuing disregard in connection with

the Participation Loans. RD at 1;43. Respondent oversaw the review of the Participation Loans

over many months. The record establishes that throughout this period, Respondent set his sights

on completitng tha review in time for the board meeting rather than ensuring that it was thorough.

When Vecchio expressly told Respondent that the loans could not be appropriately underwritten

in the time he wanted, Respondent directed her to move ahead with a cursory review instead of
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exercising caution. Id. at 144. Later, when Vecchio informed Respondent that the Participation

Loans could not close until October because of issues with the Bank's .ALLL, he again ignoxed

the chance to slow down the hurried review..Id. Respondent's ongoing pressure to complete the

review and massed opportunities to slow down and perform a more thorough xeview

demonstrated his continuing disregard fox the safety and soundness of the Bank. Id.

The Board finds that the same conduct demonstrates Respondent's willful disregard fox

the safety and soundness of the Bank. RD at 144. Respondent admitted that he understood the

level of review Bank staff could pxovide in the time he gave them. Id. He nevertheless allowed

the Bank's board to vote on the Participation Loans without giving it adequate information or

analysis or disclosing that staff used a truncated review process less rigorous than the type

required by the Bank's Loan Policy, Moreover, Respondent believed that Lannan may have

been feeding information to CTB during the review process, but allowed him to participate in the

review, participate in the Bank's board discussion, and vote on the purchase of the Participation

Loans. Respondent's actions evince a willful disregard for the safety and soundness of the Bank.

B. The CMP Assessment is Appropriate

CMPs are imposed to "serve as deterrents to violations of laws, rules, regulations and

orders of the agencies." Long v. Board of Governors, 117 F.3d 1145, 1154 (10th Cir. 1997); Zn

the Matter of Richard D. Donohoo, 1995 WL 618673, *27 (FDIC Jul. 5, 1995) (GNPs

authorized to "deprive the violators of any financial benefit derived as a xesult of the violations,

provide a sufficient degree of punishment, and [establish] an adequate dete~~rent to the

respondents and others from future violations of banking laws and regulations"). The ALJ

recommended asecond-tier CMP o~ $85,000, and the evidence in the record supports that

penalty.
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A second-tier CMP is~appxopriate where there has been (1) misconduct in the foz~n of,

tnteY alia, reckless engagement in an unsafe or unsound pxactice in conducting a financial

institution's affairs, or a breach of a fiduciary duly, and (2) effects which include either a pattern

of misconduct, or conduct whnch caused or was likely to cause more than minimalloss to the

institution, or which resulted iun a gain or benefit to the respondent. 12 U.S.C. § 1818(i)(2)(B);

see, e.g., Leuthe, 1998 WL 438323 at * 16-17. A second-tier CMP carries a penalty of up to

$37,500 for each day the violation continues. 12 U.S.C. § 1818(i)(2)(B); 12 C.F.R. § 509.103.

The Board has already discussed Respondent's unsafe and unsound banking practices and

breaches of fiduciary duty and the effects of those acts and need not xepeat that discussion here.

Section 8(i) requires, however, that any unsafe or unsound banking practice be conducted

"reckless[ly]" for asecond-tier CNIl' to be imposed. Recklessness is established by acts

comu~nitted "in disregard of, and evidencing conscious indifference to a known or obvious risk of

a substantial harm." Cavallari v. OCC, 57 Fad 137, 142 (2d Cir. 1995); see also Simpson v.

OTS, 29 F.3d 1418, 1425 (9th Cir. 1994) (similar defuution of "recklessness"). Further, if

Respondent's conduct met the standard for "willful or continuing disregard" under section 8(e),

it was a fortiori reckless as well. Dodge v. QCC, 744 F.3d 148, 162 (D.C. Cir. 2014)

("xecl~lessness" in section 8(i) is established by same showing as "willfal or continuing

disregard" under section 8(e)).

The Board finds that standard is met here. Respondent engineered and oversaw the

Bank's .A.DC lending program from planning through implementation and until the Bank failed

in Apri12009. RD at 15'1. During this time, the Bank's .A.DC lending infrastructure and

practices were continually deficient. Instead of ensuring that underwriting included adequate

staff that perfoixned careful analysis of large, complex loans, Respondent affirmatively ordered
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Bank staff to short-cut its analysis. Also, despite colicerns raised by staff about the time needed

to complete the xeview and by a director regarding issues with the loans themselves or

underlying projects supported by the loans, Respondent foxged ahead to secure the Bank board's

approval. All of this establishes the requisite recklessness on Respondent's part.

As for the amount of the CMP, Respondent zs xesponsible for up to $37,500 for each day

his violations persisted uncorrected. United States v. Marine Shale P~ocesso~~, 81 F.3d ].329,

1357 (Sth Cir. X996). As Respondent's miscondutct began in 2005 and continued until of least

approval of the final loan at issue.in 20p7, and arguably as long as the loans xemained on the

Bank's books, a CMP could potentially greatly exceed the $85,00 penalty recommended by the

ALJ. Other relevant considerations in setting the amount of a CMP include Respondent's

financial resources and good faith, the gravity of the violation, and Respondent's history of

previous violations. 12 U.S.C. § 1818(i)(2)(G).

The ALA concluded that Respondent's financial resources demonstrate an ability to pay

the CMP and that, although he cooperated with the FDIC's investigation after the Bank failed,

Respondent did not demonstrate sufficient good faith to mitigate the CMP. RD at 158-160. The

AL7 also found that although Respondent had no history of priox violations, his actions had grave

consequences in this case—namely, large losses on sevexal of the loans at issue, Id. at 150.

Finally, the .ALJ cited certain factors set forth in interagency guidance as relevant. Id. at 160-61;

See Interagency Policy Regarding the Assessment of Civzl Money Penalties by the Federal

Financial Institutions Regulator y Agencies, 63 Fed. Reg. 30226-02. Specifically, the ALJ found

that most factors identified in the interagency guidance weighed against mitigating the amount of

the CMP against Respondent. Only 4 of the 13 factoxs weighed in favor t~f mirigation. Id. at

160-161.
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After leaving reviewed the ALJ's analysis regaxding the assessment and amount of a CMP

in this matter, the Board adopts the ALJ's recommendation of an $85,000 CMP to be imposed on

Respondent.

V'. EXCEPTIONS

Section 308.39 of the FDIC Rules of Practice and Procedure and l.2 C.F.R. § 308.39,

provides that the parties may file exceptions to the Recommended Decision. While Enforcement

Counsel raised a single exception to the Recommended Decision, Respondent did not f le any.

Respondent's failure to file exceptions must be deemed a waiver of any objections to the ALJ's

Recommended Decision.14 Further, Enforcement Counsel's single exception does not raise a

legal or factual issue that requires this Board to render a decision different than the one reached

by the ALJ.

Enforcement Counsel's exception challenges the factual and legal findings in the A.LJ's

Recommended Decision that stand fox the tenet that absorption data can update an outdated

appxaisal and did so with respect to the project underlying the MAG Loan in this case.

Enforcement Counsel argues that the ALJ's determination in his Recommended Decision rests

on "factual flaws" on this issue. Having reviewed and considered Enforcement Counsel's

exception, the Boaxd has determined that it need not engage in furthex consideration of this issue.

The .ALJ's determination that Respondent engaged in unsafe and unsound conduct and breached

his fiduciary duties was not Limited to a single loan or a single act. Indeed, even when discussing

the MAG Lean, the ALJ found two additional grounds on which to conclude that Respondent's

conduct with respect to the loan review and. approval was unsafe and unsound and a violation of

14 See ha the Matter of Pat~^icia A. Ainadnr~, 2014 WL 4640801, *3 (FDIC Jul. 15, 2014); fn the Matter of
Arlene Shih, 2011 WL 2574393, *4 (FDIC May 10, 2011); In the Mattef~ of Alex P. Majka, 2007 WL
4698593, *3 (FDIC Oct. 16, 2007); and Xf~ the Matter of Leann Bennett, 2004 WL 2185944, *3 (FDIC
Aug. 16, 2004).
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his fiduciary duty. The appraisal aside, Respondent £azled to provide the Bank's board with

adequate information about the status of the pxoject and its delays or about a litigation involving

the MAG borrower. RD at 129.

The .ALJ conducted a careful review and thorough analysis of the record before fording

that Respondent's conduct warrants prohibition from the practice of baukzng. The Board need

not disturb that finding based on the dispute raised in Enforcement Counsel's exception. The

record provides ample factual evidence supporting the Board's deter~nninatzon that Respondent

acted in an unsafe and unsound manner and breached his fiduciary duty with respect to not only

the MAG loan but all the Participation Loans and on additional bases not enumerated hexe.

Accordingly, the Board adopts in fixll the ALJ's findings of fact and conclusions of law save

those referring or relating to whether an aged appraisal was brought up to date by updating the

absorption analysts contained in the appraisal for the MAG ar any other loan discussed.

VI. CONCLUSION

After a thorough review of the record in this proceeding, the Board, for filie reasons set

forth above—except as noted with respect to the aged appraisal raised in Enforcement Counsel's

exception—affirms the Recommended Decision axed issues the following Orders implementing

its decision. In this case, the record shows that Respondent, ignoring his responsibilities to the

Bank and its depositors, put the Bank at risk by authorizing unexperienced Bank staff to do an

expedited review of a large and complex loan deal, pei~nitting the Bank°s board to vote on

whether to purchase those loans without necessary information or analysis, and permitting a

Bank board member with a financial interest in the transaction to participate in the review and

vote approving the Banlc's purchase of the loans. The evidence also establishes that Respondent

overlooked numerous discrepancies in the loan files zn ardex to complete the purchase of the
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Participation Loans. In view of Respondent's xepeated transgressions and breaches o£his

fiduciary duties, the Board concludes that he should be permanently barxed from the banking

industry. In addition to Respondent's misconduct in connection with the Partzcipation Loans, the

record is clear that he engaged in many other instances of unsafe ox unsound conduct that

necessitate a permanent bar from the industry including his pattern of misconduct with respect to

the four Origination Loans.

Finally, the Board agxees with the ALJ that a CMP is warranted and that the $85,000

assessment is reasonable under the statute based on the same conduct wat~anting prohibition—

namely, that Respondent recklessly engaged in a pattern of unsafe or unsound practices that was

likely to cause more than inimal loss to the Bank and breached his fiduciary duties to the Bank.

Based on the foregoing, the Board af~7ns the Recommended Decision of the ALJ and

adopts the conclusions of law and findings of fact, except any expressly not adopted, and issues

the following Order implementing its Decision.



ORDER TO PROHIBIT

The Board of the FDIC, having considered the entire record of this pxoceeding fords that

Respondent Larry B. Faigin, individually and as an institution-affiliated party of Fixst Bank of

Beverly Hills, Calabasas, California (`Bank") engaged in unsafe or unsound banking practices

and breaches of fiduciary duty that resulted in. a faxiancial Ioss to the Bank. Also, Respondent's

unsafe and unsound conduct involved willfitl anal continuing disregard for the safety and

soundness of the Bank. The Board hereby ORDERS and DECREES that:

1. Larry B. Faigin shall not participate in any manner in the conduct of the affairs of

any insured depository institution, agency, or organization emm~erated in section

8(e)(7)(A) of the FDIA, 12 U.S.C. § 1818(e)(7)(A), without the prior written consent

of the FDIC and the appropriate federal financial institutions regulatory agency, as

that teen is de£med in section 8(e)(7)(D) of the FDIA, 12 U.S,C. § 1818(e)(7)(D);

and

2. Larry B. Faigin sha11 not solicit, procure, transfer, attempt to transfer, vote or attempt

to vote any proxy, consent, or authorization with respect to any voting rights in any

financial institution, agency, or organization enumerated in section 8(e)(7)(A) of the

FDIA, r2 U.S.C. § 1818(e)(7)(A), withoufi the prior written consent of the FDIC and

the appropriate federal financial institutions regulatory agency, as that tei7n is defined

in section 8(e)(7)(D) of the FDIA, 12 U.S.C. § 1818(e)(7)(D); and

3. Larry B. Faigin shall not violate any voting agreement with respect to any insured

depository institution, agency, or organization enumerated in section 8(e)(7)(A) of the

FDIA, 12 U.S.C. § 1818(e)(7)(A), without the prior written consent of the FDIC and



the appropriate federal financial institutions regulatory agency, as that term is defined

in section 8(e)(7)(D) of the FDIA, 12 U.S.C. § 1818(e)(7)(D); and

4. Larry B. Faigin shall not vote for a director, or serve or act as an institution-affiliated

panty, as that term is defined in section 3(u) of the FDIA, 12 U.S.C. § 1813(u), of any

insured depository institution, agency, or organization enumerated in section

8(e)(7)(A) of the FDIA, 12 U.S.C. § 1818(e)(7)(A), without the prior written consent

of the FDIC and the appropriate federal financial institutions zegulatory agency, as

that term is defined in section 8(e)(7~(D) of the FDIA,, 12 U.S.C. § 1818(e)('~(D).

5. This ORDER shall be effective thirty (30) d~.ys from the date of its service upon

Respondent.

ORDER TO PAY CIVII, MONEY PENALTY

The Board, having considered the entire recoxd in this proceeding, and taking ixito

account the appropriateness of the penalty with respect to the size of the financial resources and

good faith of Respondent, the gravity of the violations and such other mattexs as justice may

require, hereby ORDERS and DECREES that:

~. A civil money penalty i.s assessed against Larry B. Faigin in the amount of $85,000

pursuant to 12 U.S.C. § 181$(i}.

2. This ORDER shall be effective and the penalty shall be final and payable thirty (30)

days fiom the date of its issuance.

The provisions of these ORDERS will remain effective and in force except to the extent

that, and until such time as, any provision of these ORDERS shall have been modified,

terminated, suspended, ox set aside bq the FDIC.
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IT IS FURTHER ORDERED that copies of this Decision and Order to Prohibit From

Further Participation and Assessment of Civil Money Penalty shall be served on Counsel for

Respondent Lat~y B. Faigin, Enforcement Counsel, the ALJ, and California's Depat-tment of

Business Oversight, Division of Financial Institutions.

By direction of the Board of Directors.

Dated at Washington, D.C. this 15th day of December 2015.

(SEAL)

083109

/s/
Robert E. Feldman
Executive Secretary
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FEDERAL DEPOSIT INSURANCE CORPORATION

WASHINGTON, D.C.

In the Matter of

LARRY B. FAIGIN and
JOHN J. LANNAN,
individually and as former institution-
affiliatedparties of

FIRST B1~I~II~ OF BEVERLY HILLS
CALABASAS, CALIFORNIA

(Il~SURED STATE NONMEMBER BAr]K)
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RECOMIV~NDED DECISION

I. Statement of the Case

FDIC-11-269e
FDIC 11-2701c
FDIC-ll-252e
FDIC-11-2541

C. RICHARD MISERENDINO, Administrative Law Judge. On September 7, 2012, the

Federal Deposit Insurance Corporation ("FDIC") issued a First Amended Notice of Intention to

Prohibit from Further Participation, First Amended Notice of Assessment of Civil Money

Penalties, Findings of Fact, Conclusions of Law, Order to Pay, and Notice of Hearing

("Amended Notice") against Respondent, Larry B. Faigin ("Respondent" or "Faigin"),

individually and as an institution-affiliated party ("IAP") of First Bank of Beverly Hills,

Calabasas, California (In Receivership) (`Bank").1

The Amended Notice alleges, among other things, that Respondent lad the Bank to make

an aggressive entry into a new lending area, specifically acquisition, development and

construction ("ADC") lending, which is more complex and risky than the Bank's prior lending

The Notice also contained allegations against john J. Lannan, another IAP of the Bank. On January 16, 2013, the

FDIC filed a Notice of Dismissal of Charges against John J. Lannan, and the proceedings against Ivi~•. Lannan were

terminated,



programs; that Respondent failed to ensure that the Bank had adegaate policies and experienced

personnel necessary to safely navigate the Bank's entry into ADC lending; that Respondent

ignored or exacerbated e~sting problems at the Bank at the same time he was pushing it into

riskier ADC lending; that Respondent led the Bank to purchase loan participations from

Chinatrust Bank ("CTB") in eight large, complex ADC loans ("CTB Loans") without proper

underwriting; that the Respondent allowed the Bank to make four more large, complex ADC

loans without proper underwriting; and that by his conduct the Respondent has engaged in unsafe

and unsound banking practices and breached his fiduciary duties to the Bank.

The Amended Notice further alleges that as a result of Respondent's actions, the Bank

suffered actual losses; that the Bank faced substantial risk of additional losses and that the

Bank's depositors have been prejudiced. Finally, the Annended Notice alleges that by his

conduct, Respondent demonstrated a willful or continuing disregard for the safety and soundness

of the Bank.

The FDIC therefore seeks an order pursuant to section S(e)(7)(A) of the Federal Deposit

Insurance Act ("FDIA" or "Act"), 12 U.S.C, § 1818(e)(7)(A), prohibiting Respondent from

further participation in the affairs of the Bank or any other financial institution without

appropriate written permission, and also an order pursuant to section 8(i)(2)(B) of the Act, 12

U.S.C. §1818(i)(2)(B), assessing Second Tier civil money penalties of $$5,000 against

Respondent.

Respondent timely filed a First Amended Answer denying the material allegations of the

Amended Notice. A hearing on this matter was held on January 28, 2013 to March 1, 2013 in

Los Angeles, .California and on May 1, 2013 in Washington, D.C. The parties have been

afforded a full opportunity to appear, present evidence, examine and cross-examine witnesses,
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and file post-hearing and reply briefs,

On the entire record,. including my credibility determinations based on the weight ofthe

respective evidence, established or admitted facts, inherent probabilities, and reasonable

inferences drawn from the record as a whole, and after considering the parties' post~hearing

briefs and reply briefs, I make the following findings of fact, conclusions of law and

recommended orders.

II. Jurisdiction

At all times pertinent to this proceeding, tha Bank was an insured State nonmember bank

subject to the Act, 12 U.S.C. § 1811-1831aa, and the Rules and Regulations of the FDIC, 12

C.F,R. Chapter III. (Jt. Stip.'~ 2.) At all times pertinent to this proceeding, Respondent was a

member of the Board of Directors of the Bank as well as an officer of the Bank. (A,nswer ~ 2; Jt.

Stip, ~(¶ 3, 6.) Accordingly, Respondent was an "institution-affiliated party," within the meaning

of section 3(a)(1) of the Act, 12 U.S.C. § 1813(u)(1), and for purposes of sections 8(e) and 8(i)

oftheAct, 12 U.S.C. §§ 1818(e) and 1818(1),

I find that with respect to the Bank, the FDIC is the "appropriate Federal banking

agency" within the meaning of section 3(q)(2) of the Act, 12 U.S.C, § 1813(q)(2). I further find

that the FDIC has jurisdiction over the Bank, Respondent, and the subject matter of this

proceeding. See 12 U.S,C. §§ 1818(e)(1) and 1818(1),

IIL Facts

A. Larry B. Faigin

Larry B. Faigin by education and training is an attorney, His professional career spans

more than forty years in business, real estate, land development and lending matters. (Tr. 3680-

82.) He has worked with various real estate developers —both residential and commercial. (Tr.
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3682-3709.) He also has some banking experience, primarily assisting in work-outs or

restructuring problem real estate loans. (Tr. 3689-92, 3700-01.)

Faigin testified that, at various points in his career, he had been involved in supervising

loan underwriting. (Tr. 3694, 3701.) He acknowledged, however, that most of his experience

and expertise in lending was as a borrower, not a lender. (Tr. 3689, 3691.) While it is clear that

he has extensive experience with real estate development, it is equally clear that the majority of

that experience has been on the developer side and that he had little experience in supervising the

underwriting of ADC loans until his association with the Bank.

B. First Bank of Beverly Hills

At all times relevant to this proceeding, the Bank was a California state-chartered bank

and awholly-owned subsidiary of Beverly Hills Bancorp, Inc. ("Holding Company"). (Jt. Stip. ¶

5, 11, 12.} From 2001 to 2006, Joseph Kiley ("Kiley") served as th,e Bank's CEO. (Tr. 738.)

When Kiley joined the Bank, it had an overall CAMELS rating of 3 or 4.2 It also was designated

a troubled institution, subject to various regulatory directives.3 (Tr. 735.)

Kiley worked to improve the Bank's ratings and relationship with regulators. By the time

he left the Bank in 2006, it had an overall CAMELS rating of "2" and was not subject to an.y ,

regulatory directives. (Tr. 736.) The Bank, however, was consistently rated a "3" on liquidity

because it used a funding structure that relied on wholesale funding over retail deposits.4 (Tr.

z The "CAMELS" ratings system is the commonly-used colloquial term for the Uniform Financial Institutions

Ratings System adopted by the k'ederal Financial Institutions Examination Council on November 13, 1979. The

term "CAMELS" comes fi•om the six components that are rated, which are: (C)apital Adequacy; (A)sset Quality;

(M)anagement; (E)arnings; (L)iquidity; and (S)ensitivity to Market Risk. In addition to the component ratings, each
institution is given a composite rating. The components and composite ratings are graded on a scale of 1 to 5, with

ratings of 1 or 2 being satisfactory and ratings of 3 through 5 indicating va~•ying degrees of weakness and the need

for improvement. ,See 62 Fed, Reg. 752 (1997).
' The Bank originally was afederally-chartered thrift regulated by the Office of Thrift Supervision. The relationship

was adversarial. (Tr. 738.) In November 2004, the Bank applied to convertto a California state-chartered bank, (Jt.

Stip. ¶ 11.) The chanter conversion became effective on September 1, 2005. (Jt. Stip. ¶ 12.)
4 Retail or "core" deposits are deposits, such as transaction accounts and small CDs, fiom retail customers who tend

to be loyal to their financial institution, Wholesale deposits, also sometimes referred to a brokered deposits or



742-43,) Kiley attempted to address this issue by trying to increase retail deposits at the Bank's

existing Beverly Hills branch and by opening a second branch in Calabasas, where the Bank was

headquartered. (Tr. 743.) He testified that tha Bank's Board of Directors was resistant to his

efforts because some Board members felt retail deposits drove overhead expenses and wholesale

funding was more efficient. (Tr. 743.)

Prior to Faigin joining the Bank, the Bank had focused its lending efforts on stabilized,

income producing propertiesa  such as apartment buildings, retail facilities and industrial

buildings that were already built, occupied and generating income. (Tr. 737, 2161.) The Bank's

target loan size was between $2 million and $5 million, with most of its loans near the lower end

of that range. (Tr. 742, 164, 2161.) The Bank did very little construction lending, and the

construction lending that it did do was mostly bridge financing —short term loans to upgrade

existing, stabilized properties as opposed to loans for ground-up construction. (Tr. 737-38.)

C. Faigin Joins the Bank

Faigin's involvement with the Bank began as a member of the Boards of Directors of the

Bank and the Holding Company. He was appointed to the Board of Directors of the Holding

Company in June of 1999. (Jt. Stip. ¶ 4.) He served as chairman of the Holding Company's

Board from September 1999 to 2009. (Jt. Stip. ¶ 4.) In April 2001, Faigin became a member of

the Bank's Board of Directors. (Jt. Stip. ¶ 3.) In December 2005, he became the Bank's

Executive Vice President of Development. (Jt. Stip, ¶ 6.) Six months later, in June 2006, Faigin

became CEO and President of the Bank. (Jt. Stip. ¶6,)

Faigin's appointment as a Bank officer, and the departure of his predecessor, Kiley,

appear to be connected with the Bank's move into ADC lending. In 2005, the Bank began

noncore deposits, are generally large deposits that are very rate sensitive. They are seen are more volatile and less

reliable than retail deposits. (Tr. 318,)



preparing for the change in earnest. (Tr. 3713.) This change in lending direction was driven by

Faigin, with the support of several members of the Bank's Board. (Tr. 739.) The Board was

supportive of the change because ADC lending generated higher fees and margins than the

Bank's traditional, stabilized lending. (Tr, 740-41, 745.) Kiley, on the other hand, was

uncomfortable with the new lending direction, which he viewed as risky. (Tr. 744.) He shared

his concerns with some members of the Bank Board. (Tr. 744-45.) Shortly thereafter, he was

replaced by Faigin.

There is some inconsistency in Kiley's testimony about his departure. He testified that

his departure was termed a resignation but that, in fact, the Board did not renew his contract

when it expired in December 2005. (Tr. 735.) He then served on an interim basis until June

2006, when Faigin took over, (Tr. 73 5.) Kiley testified that he was offered an opportunity to

stay on as the Bank's CFO, but declined because of the Banlc's shift to ADC lending, which he

felt unfamiliar with, (Tr. 736-37.) On cross-examination, however, he admitted that Faigin

asked him to leave the Bank. (Tr. 757.) While this leaves the circumstances of Kiley's departure

less than clear, what is relevant to this proceeding, and undisputed, is that by June.2006, Kiley

was out and Faigin was in. Shortly thereafter, Kiley shared his concerns about the Bank's new

lending direction, and its wholesale funding strategy, with the American Banker magazine,

which published his statements in an article entitled, "Stock Sales Sign of Rift at Beverly Hills?"

("Article"). (FDIC Each. 158.)

Soon after he became CEO, Faigin made certain changes to the Bank's underwriting

process. Most notably, he split the function of Chief Lending Officer ("CLO") and Chief Credit

Officer ("CCO"). Prior to Faigin taking over, Craig Kolasinski ("Kolasinslci") had served as

both CLO and CCO. Faigin separated the position, retaining Kolasinski as CLO and appointing



Annette Vecchio ("Vecchio") as CCO. Faigin testified that he made this change because he

viewed it as a "best practice," as he was concerned that having the same person in both roles

could create conflicts. He believed it was better to split the positions so the CLO could

concentrate on bringing in loans and the independent CCO would have the authority to decline a

proposed loan. (Tr. 3733-35.) Faigin also created a Credit Committee at the Bank, which was

made up of the CLO, the CCO and Faigin. (Tr, 3757.) This committee started as an ad hoc

effort to resolve issues related to specific loans and was later formalized. (Tr. 3757-58.)

D.' The Bank Transitions to ADC Lending

The most significant change Faigin oversaw at the Bank was the shift away from its

traditionallending focus on stabilized income properties and into ADC lending.s This change

was significant not only because it was a new direction, but also because it is undisputed that

ADC lending is a riskier form of lending than the stabilized income lending the Bank had

traditionally done. (Tr. 2501, 4073, 5062-63.)

Faigin testified that discussions about a change in the Bank's lending direction began in

2004 and work in earnest began in 2005, at which point he was a Board member, but not yet an

oft'icer. (Tr. 3713.) At the time, the Bank was facing increased competition in its traditional

stabilized lending, often from banks with looser underwriting standards and larger banks that

could offer more attractive rates. (Tr. 741 3714.) This motivated the Board to look at

alternative business lines within real estate lending, which the Board felt was the Bank's core

competency. (Tr.3714-15.)

In late 2004 or early 2005, still before he was a member of the Bank's management team,

Faigin arranged a weekend retreat for several senior members of Bank management to discuss

5 As noted earlier, ADC stands for Acquisition, Development and Construction lending. It includes (A)cquisition of

land, preparing the site for construction (referred to as (D)evelopment) and (C)onsnuction on the site. (Tr. 776-77.)
As one witness described it, it is the "soup to nuts of what is commonly known as construction lending." (Tr. 776,)
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what needed to be done for the Bank to move into ADC lending. (Tr. 3715-16.) Faigin testified

that he brought the following officers on this refreat: Kolasinski, Vecchio, Chief Compliance

Officer Bryce Miller ("Miller"), and CFO Takeo Sasaki ("Sasal~i"). (Tr. 3715.) Faigin made no

mention of including Kiley, who at the time was the Banlc's President and CEO. Faigin did

testify that "we may have taken a few other people." (Tr. 3716.) It seerr~s likely, however, that

Faigin would have mentioned the Bank's President and CEO by name, as he did with several less

senior managers, if he had been included, Kiley likewise made no mention of this retreat in his

testimony. The reasonable inference from this omission is that Kiley was not included in those

meetings about a major shift in the Bank's business model.

After the retreat, Faigin met with the Board and outlined the conclusions he and the

officers present had reached. The Board indicated an interest in pursuing ADC lending, so

Faigin began working on a plan. (Tr. 3717.) In late 2005, Faigin arranged numerous meetings

and presentations for the Board related to ADC lending, including a Board retreat about the

subject. (Tr. 3722-23.) The Board heard presentations from outside consultants as well as Bank

officers, including Vecchio and Sasaki. Among other topics, the presentations covered confrol

and monitoring of loan disbursements, ADC loan documentation, Bank governance, target

markets, funding strategies for ADC lending, and staffing. (Tr. 3723-3732.) As a result of these

efforts, Faigin, and others, drafted a business plan, which was adopted by the Bank Board on

January 26, 2006 (the "Strategic Plan"). (Jt. E~h. 28; Tr, 3716.)

The Strategic Plan stated that the Bank's primary new product would be construction

lending. 6 (Jt. Ems. 28 at 31.) The St~•ategic Plan also designated certain individuals as "Point

6 Prior to the hearing on this matter, the parties ma~•ked numerous voluminous documents as potential exhibits and
numbered the pages of these marked exhibits. When specific pages of these exhibits were referenced at the hearing,
counsel and witnesses referred to them by the page numbers that had been placed on them pre-hearing. However, in
several instances, counsel only moved for the admission of selected pages of exhibits as opposed to the enrire exhibit



Persons" for various functions xelated to ADC lending. Faigin was designated as Directox

Overview; Bill Fischer was designated as the Designated Originator; Bruce Gumbiner

("Gumbiner") was the Designated Underwriter; and Vecchio was designated the point person for

Oversight of Disbursements. (Jt. Ems. 28 at 31.) The Strategic Plan further stated that ADC

lending presented the opportanity to close loans with higher margins and to generate fee income.

However, it also stated that ADC lending did entail new construction risks, (Jt. Exh. 28 at 31.)

1. Staffing and Training

One of the key areas addressed in the planning for the move into ADC lending was

appropriate staffing. Faigin testified that there was discussion of who at the Bank had ADC

experience and what staff needed to be added so that the Bank would have the right people in

place. (Tr.3730.)

When it began its preparation, the Bank had very little in-house ADC underwriting

experience. Vecchio, the CCO, had a small amount of ADC experience that was decades old. In

the late 1970x, she had worked on closing, but not underwriting, ADC loans at two banks. (Tr.

1610; R, Exh. 37.) From 1983 to 1985, Vecchio worked for the Real Estate Department of E.F.

Hutton Life Insurance Company, where loan underwriting was one of many responsibilities, It is

unclear, however, how much, if any of this work involved ADC lending. (Tr. 1617-18; R. Ems.

37.) After leaving E.~. Hutton, Vecchio joined the Bank as a portfolio manager, a position in

which she remained until her promotion to CCO in 200b. (Tr, 1611; R. Exh, 37.) Between the

time she le$ E.F. Hutton (1985) and her appointment as the Bank's CCO (2006), Vecchio did no

as marked. In the interest of clarity, references to page numbers in this Recommended Decision refer to the page

numbers marked on the exhibits, which do not necessarily correspond to the placement of the pages in the exhibits

as admitted. For example if the page that had been numbered 25 was the fast page of the portion of am exhibit that

was admitted, a reference to that page would still refer to it as page 25, not page 1.

Vecchio actually joined Gn~ard Savings Bank, which through a series of merges became a part ofthe Bank. (Tr,

1610,)



ADC underwriting. (Tr, 1618.) Thus, Vecchio's ADC experience was 20 to 30 years old and

involved little, if any, underwriting, Similarly, Gumbiner, the person designated as the lead

person for ADC underwriting in the Strategic Plan, testified that, prior to June 2006, he had no

experience underwriting ADC loans. (Tr. 777-78.) Further, none of the Bank's underwriting

staff had ADC expertise. (Tr. 780,)

In order to acquire the expertise necessary, the Bank attempted to hire underwriters who

were familiar with A_DC lending. (Tr. 1675-76, 3730, 3732.) Faigin testified that, although he

would not normally do so, he interviewed, or at least met with, all ADC underwriter candidates

because he viewed the position as so important.9 (Tr. 3733; 4067-68,)

In March 2006, the Bank hired Pamela Bauer ("Bauer") as an underwriter. (R. Exh. 54.)

Bauer not only had no ADC underwriting experience: she had no underwriting experience an
d

was brought in as a trainee.10 (Tr. 783, 1624, 1680.)

The next underwriter hired by the Bank was Janet Giles ("Giles"), who was hired in April

2006. (R. Exh. 54,) Giles had ADC experience at several banks going back to 1990. (Jt. Ex
h.

21,) Her experience included underwriting ADC loans, monitoring ADC loan disbursements

and even developing the business plan and policies for a bank that was considering movin
g into

ADC lending. (Jt. Exh. 21; Tr. 1377-81, 1458-59.) Giles had the most ADC underwritin
g

experience at the Bank. (Tr. 800.)

In September 2006, the Bank hired another underwriter to work on ADC lending,

Kathleen Gregory ("Gregory"). (R. Ems. 54.) Gregory had some ADC underwriting experie
nce

8 Vecchio testified that when she began at Girard, she did close some local ADC loans, bu
t she was clear that she did

not underwrite them. Additionally, as portfolio manager, she occasionally underwrote tr
ansactions involving the

~m~chase of prope~~ties out of the Bank's REO (foreclosed property) portfolio. (Tr, 1618-19.)

Faigin initially testified that he interviewed all ADC underwriting candidates becaus e of the 
importance of the

position. (Tr, 3733.) On cross-examination, he attempted to downplay hid role, saying he "beli
eved" he had met

with all candidates. (Tr. 4069-70,)
to Bauer was Kolasinski's sister-in-law. Beyond that relationship, there is nothing in the reco

rd to explain why the

Bank's first hire in connection with its new lending program had no underwriting experien
ce. (Tr. 783, 1624.)

10



but less than Giles. (Tr. 799-800, 1398,) Her experience was primarily in single-
family

residences. (Tr.800,)

The Bank also provided its staff with some training on ADC lending, but it was mini
mal.

In the summer of 2006, an online class in construction lending, which consisted of s
~ weeks

spent reviewing the basics of construction lending for a few hours weekly, was made
 available to

the underwriters. (Tr. 804.) Gumbiner took this class, but it is unclear who else d
id.l l (Tr. 804,

1658.) For his part, Faigin testified that ADC training was provided to credit adminis
tration

staff, but said nothing about the underwriters. (Tr. 3738.)

Taken as a whole the record demonstrates that as of the summer of 2006, FBBH had
 little

institutional expertise with ADC underwriting. The two senior officers with direct 
supervision

over underwriting were, for all intents and purposes, complete neophytes to ADC 
lending, as was

the Bank's existing underwriting staff. Additionally, of the three underwriters hi
red in

preparation for the move to ADC lending, only one appears to have had substa
ntial experience.

It is telling that Gumbiner, the designated underwriter for the ADC program, t
estified that he had

concerns about his staff s ability to handle underwriting the CTB Loans and that t
hey ultimately

failed to do an adequate analysis because, among other reasons, they lacked th
e needed expertise.

(Tr. 886,) Similarly, Giles, the underwriter with the most ADC experience, di
d not believe that

the Bank had the infrastructure needed to make ADC loans. (Tr, 1400.)

2. Development of ADC Lending Policies

Another key component for the Bank's move into ADC lending was the develop
ment of

ADC lending policies. Miller was tasked with putting together a manual for ADC
 lending: (Tr.

11 Gumbiner also testified that he and other Bank employees attended a const~~uctio
n lending seminar in Octobar

2006. However, it focused on compliance requu'emants, not underwriting and 
was not useful for underwriting loans.

(Tr. 801-03, 920.21.) Additionally, that seminar was after the B ank Board
 had already approved the purchase of the

CTB Loans, which are discussed below and which form the basis for most of the ch
arges against Faigin.
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3745.) This effort resulted in a revised Loan Department Policy Manual, which was approved by

the Board on August 31, 2006 ("Loan Policy"). (Jt. Ems. 31; Tr. 3746-47.) Revisions to the

Bank's Loan Policy appear to have been made until shortly before its approval. A redline

excezpt of the new Loan Policy showing changes in policies related to ADC lending was

circulated to the Board on August 24, 2006. (R. Ems. 67; Tr. 1673.) The cover memo for this

excerpt states that "[t]he revisions made herein provide current Construction lending activity."

(R. Exh. 67 at 1.)

Section 1 of the Loan Policy contained the Bank's General Policies for lending. (Jt. Exh.

31 at 17-68.) Among other things, this section set forth the type of financing offered by the

Bank, It stated that the Bank offered financing on income properties that fell into certain defined

categories. (Jt. Ems, 31 at 17-18, § 1.1.4.) It went onto state that the Bank "does not offer other

types of loans." (Jt. Ems. 31 at 17, § 1.1.4.) This section does not include any provision

authorizing ADC lending. It also does not appear that this section was revised when the Bank

adopted policies aimed at launching its ADC lending program. The pages of Section 1 reflect

that it was last revised on Apri119, 2006 and approved by the Board on April 29, 2006. (Jt. Ems.

31 at 17.) Additionally, the redlined version of the Loan Policy that was circulated in August

does not include revisions to Section 1. (R. Exh. 67.) Accordingly, I find that Section 1 was not

revised when the Bank entered into ADC lending. I further find this failure to harmonize the

Bank's Loan Policy indicative of the rushed pace of the move into ADC lending.

Section 2 of the Loan Policy contained the Bank's policies specifically directed towards

ADC lending. (Jt. Ems. 31 at 69-75.) The section stated that it was to serve as a guide for

"general construction financing," which would include ADC loans, and that it was the Bank's

intent to make ADC loans that would convert to "permanent loans" with the Bank after

12



construction. (7t. Ems. 31 at 69, § 2.1.) A review of the redline version of'the Loan Policy

circulated in August 2006 shows that this was a substantial change in policy. The prior version

of the Loan Policy had stated that the Bank "does not provide general construction financing,"

and .that bridge construction loans of the type Kiley said the Bank had traditionally done wer
e

offered on a limited basis in Southern California. (IZ. Ems. 67 at 2.) The revised Loan Policy

provided that construction financing could be provided for the following property types:

Commercial, Industrial, Residential and Multifamily, whereas the prior version had limited

bridge financing to Commercial and Industrial, and expressly stated that the Bank did not

provide financing for Residential or Multifamily projects. (Jt. Exh. 31 at 69, § 21; R. Ems. 67 at

2, § 2.1.)

Section 2 of the Loan Policy also contains several policies relevant to thzs case.12 Chief

among them is the requirement that all construction loans be made in compliance with the

Bank's lending policies and all applicable state and federal laws and regulations. (Jt. Exh. 3
1 at

69, § 2. l.) Section 2 of the Loan Policy contained numerous other requirements rele
vant to this

case, including; that all loans not complying with Bank policy were to be treated as exceptio
ns

and approved accordingly (Jt, Exh. 31 at 69, § 2.1.1); that the Bank would generally not make

loans on certain projects, including hotels, high-rises of 4 stories or more, and projects invol
ving

difficult topography, and would treat any such loans as exceptions (Jt. Eli. 31 at 7071, § 2.
1.3);

and that the Bank would hire outside consultants to assist with pre-loan due diligence. (Jt. E
xh.

31 at 74, § 2.3.1.) In addition, the Loan Policy required that appraisals be dated no earlier t
han

12 months prior to the date a loan was funded, or less if the market was volatile. (Jt.
 Exh. 31 at

104-05, § 5.3.3.1.)

12 The citation to certain provisions of the Bank's Loan Policy does not suggest that those p
rovisions are the only

ones that were relevant to this case or that were binding on the Bank and Faigin.
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In addition, several provisions of the Bank's Loan Policy regarding loan participations

are relevant to this case.13 They include, among others, that loan participations were to be

underwritten with the same care as loan originations (Jt. Ems. 31 at 151, § 6.1.4); that the Bank

would not rely on the lead bank for an assessment of risk (Id.); and that the Bank woul
d obtain a

value estimate for each loan, which might include a new appraisal. (Jt. Ems. 31 at 164, 171-72,

§§ 6.2.2.15, 6.2,3.11.) Significantly, the Loan Policy provided that any waiver of due
 diligence

must be disclosed, documented and approved by the appropriate approving authority. (Jt. 
Exh.

31 at 153, § 6,2.1.)

The record reveals that senior officers responsible for A.DC lending were unclear abou
t

the applicability of the Loan Policy to the transactions at issue in this case. For exampl
e,

Vecchio's testimony showed that she was unclear as to whether the Bank's general underw
riting

policies or its ADC policies applied to participation loans. (Tr, 1755-57, 1841, 1844.)
 This

testimony is troubling not only because Vecchio was the Banlc's CCO, but also becaus
e, at other

times, she testified that Bank policy required participations to be underwritten with 
the same care

as originations. (Tr. 1620.) Further, Vecchio testified that the Bank's participation
 policies

should have applied to underwriting the CTB Loans, but were not followed. (Tr, 1844
.) She

seemed to justify this by saying that the Bank's lending policies were underwriting pol
icies and

the Bank, was not underwriting the CTB Loans. (Tr. 1841.) Similarly, Gumbiner testifie
d at

numerous points that Barnk personnel did not underwrite the CTB Loans, but only 
reviewed

documents received from CTB, so the Bank's Loan Policy did not apply. (Tr. 939, 
1031-32.)

Some of this confusion may have resulted from the newness of the policies. As discus
sed

above, that the Loan Policy was not finalized and approved until August 31, 2006. Thus,
 the

13 It appears that the Participation section ofthe Loan Policy, Section 6, was last 
revised on September 14, 2005 and

approved by the Board on December 1, 2005. (7t. Exh, 31 at 149,)
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Bank's policies related to ADC lending were still a work in progress by the fall of 2006 —when

Bank staff were already engaged in reviewing a very large package of ADC loans.

E. The Chinatrust Loan Participations

By the summer of 2006, the Bank's lending was not on pace to meet its year-end goals.

Faigin informed the lending personnel that they had needed to produce $16 million in loans per

month in order to reach the Bank's annual goals, and that, if they failed to do so, their positions

would be reevaluated. (FDIC Ems. 110 at 3; Tr. 4255.) In Mayor June 2006, John Lannan

("Lannan"), one of the Bank's directors, arranged a meeting between Bank personnel and

representatives of CTB to discuss the possibiliTy of the Bank purchasing participations in several

construction loans from CTB,14 (Tr. 1684-85, 4260; Jt. Eli. 95 at 1.) At the time he arranged

the meeting, Lannan had an arrangement with the Bank pursuant to which the Bank paid him a

fee equal to 0.25% of tha principal amount of any loans he referred to the Bank. (FDIC Ems. 20

at 59.)

The Bank had purchased participations in the past. (Tr. 746.) They had mostly been

large pools of loans for single-family homes, as well as two loans from CTB that involved

rehabbing existing properties. (Tr. 1666-67.) These prior participations had been handled

entirely by Kolasinski and Eric Martz, a subordinate of Kolasinski, rather than the underwriters.

Vecchio and Gumbiner had not been involved. (Tr. 813, 1667.) Kolasinski had decided what

Bank staff reviewed participations. (Tr, 1668.) Vecchio does not know if Kolasinski assigned

anyone to underwrite participations that did not go through her underwriters, (Tr. 1669.)

The evidence shows that the Bank's policy regarding participations had always been to

'`~ A loan participation is a transaction wherein one bank decides that it does not want to retain an entire loan on its

books, so it sells, or participates out, all or a portion of the loan to another bank. There a~•e a variety of reasons a

bank might participate out a loan, including lending limit resn•ictions and determinations about the level of risk the

bank wants to retain. (Tr. 2472.) There is no allegation in this case that the practice of buying and selling loan

parricipations is, in and of itself, improper or unusual.
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underwrite participations with the same care as originations, (Tr, 748-49, 1620, 2172-73, 4543,

4664.) However, there was some variation as to what that meant in practice. Kiley, the Banlc's

former CEO and President, testified that the Bank was required to underwrite participations as if

the Bank was going to make the loan itself, with the additional requirement that the Bank would

verify that the selling bank was in financial and regulatory good standing, (Tr. 748-49.) On the

other hand, William King ("King"), the former Chairman of the Bank's Board, testified that,

while he agreed "buyer beware" applied to loan participations, it would be "totally appropriate"

to evaluate the sufficiency and accuracy of the selling bank's credit memo because, "it's a

confirmation process as opposed to an origination process." (Tr. 2173-74.) For his part, Faigin

testified that both Bank policies and banking industry practice required that participations be

subject to the same complete and independent credit assessment as originations, (Tr. 4542-43.)

He went onto testify that he believed the summaries generated by the Bank, discussed below,

provided the Board with this type of independent assessment. (Tr. 4543-44.) As discussed

above, Vecchio expressed some confusion about what policies applied to participations,

particularly those purchased from CTB.

1. First Meetings with CTB Personnel

The first meeting between the Bank and CTB was attended by Faigin, Vecchio,

Gumbiner, Kolasinski and Lannan. (Tr. 3762.) Vecchio described this .initial meeting as a

general conversation of some ADC loans CTB was interested in selling and whether the Bank

would be interested in buying them. CTB presented ten loans for purchase, and the Bank

eventually purchased an interest in eight of them, The CTB Loans were substantially larger than

loans the Bank had purchased in the past. (Tr. 1685.) The CTB Loans purchased were CTB

loan numbers: 31377 ("SEP"), 31324 ("VIN"), 30907 ("MSC"), 31265 ("MPC"), 31334



("OTR"), 31098 ("MAG"), 30908 ("NEV"), and 31396 ("SCH").

Faigin initially testified that he attended only the beginning of the meeting and left his

staff to review specific loans with CTB. (Tr. 3767.) However, on cross-examination, F'aigin

was confronted with his earlier sworn statement, wherein he testified that he stayed at the

meeting and participated in the initial review of loans. At that point, Faigin admitted he had

stayed at the first meeting longer than he had initially testified, stating, "I guess I did not get up

and leave quite as soon as I wished. Then or now." (Tr. 4259-63.) This is one of several

instances where Faigin's testimony shifted as he was presented with contradictory evidence.

Several others are noted throughout this Recommended Decision, Taken in total, these changes

and inconsistencies in Faigin's testimony, as well as the numerous instances when Faigin's

testimony was inconsistent with the contemporaneous documentary evidence, leads me to the

conclusion that, within the context of this case, Faigin had a tendency to be less than completely

candid,

2. Initial Review Efforts

After the first meeting, the review of the CTB Loans was initially handled by Kolasinski

and Martz. (Tr. 1685, 1692.) Faigin testified that he initially assumed Kolasinski and Vecchio

had divided the task. He later realized that I~olasinski had taken on the responsibility of

obtaining the necessary documents from CTB and the Bank was not getting them. (Tr. 3768,)

In July of 2006, Faigin realized that the Bank was not getting the needed materials from

CTB, and he asked Vecchio to get an update.ls (Tr. 1687, 3768-69.) Vecchio checked with

Martz on more than one occasion. Each time, Martz informed her that they were waiting on

is There is some dispute in the testimony of Faigin and Vecchio. Faigin testified that he asked Vecchio to speak to
Kolasinski. (Tr. 3768-69.) Vecchio, on the other hand, testified that he asked her to speak to Mat~tz. (Tr, 1687,)
Ultimately, this discrepancy is immate►•ial because there is no dispute that Faigin asked Vecchio to check on the
progress of the loans; she did so; and she reported back to Faigin that Kolasinski and Martz were working on it. (Tr.
1687, 3769.)
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materials from CTB, which Vecchio reported back to Faigin. (Tr. 1687.) The delays were

largely caused by the fact that CTB had no single point person for the transaction and the

relevant documents were stored at different locations. (Tr. 1688, 3769.) Vecchio also observed

that Martz seemed disorganized.16 (Tr. 1687.)

At some point, Faigin became fed up with the pace of review. He spoke to Kolasinski

and told him that the CTB Loan review needed to be completed and a decision made. He also

contacted an official at CTB to urge CTB to move more quickly to provide information and

documents to the Bank. (Tr. 3769-70.)

A second meeting between representatives of the Bank and CTB was held on July 13,

2006 to discuss what information the Bank needed from CTB. (R. Ems, 2062; Tr. 1688.) Until

that second meeting, Kolasinski and Martz had been the only Bank personnel involved in

gathering and reviewing documents related to the CTB Loans. (Tr, 1692.) At that point, Faigin

asked Vecchio to get involved in helping to get the review of the CTB Loans moving. (Tr. 1697-

98, 3773.) Vecchio arranged a meeting between staff from the underwriting deparhnent and

Kolasinski and Martz to plan for the review. (Tr. 1696-97; Jt. Ems. 78.) However, Kolasinsl~i

and Martz remained in charge of the review, and lending personnel assisted them with review of

the files received from CTB. (Tx. 824, 1698-99.) Lannan also assisted with the review of

documents. (Tr. 1715-16, 1720; Jt. Exh. 86; FDIC Exh. 77.) Vecchio had never seen a du~ector

assist with document review before and did not know why Lannan was involved. (Tx. 1716.)

Some of the delay in reviewing the CTB Loans may have been due to the fact that two of

the key staff members involved, Gumbiner and Gary Dent ("Dent"), the Bank's Chief Appraiser,

took extended vacations in August, and very little substantive work was done before they left.

16 Similarly, Vecchio testified that it was "no secret" that Kolasinski was "an extremely disorganized person." (Tr.
1710.)
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Gumbiner left for vacation on August 12~` and did not return until August 25~'. (Tr. 841-43,

1734-35; R. Ems, 2113; Jt. Exh. 89.) He testified that prior to the time he left on vacation, Bank

staff's efforts were focused on ascertaining what documents were in CTB's files. It was only

after he returned, around which time Vecchio was placed in charge, that Bank staff began to do

some level of analysis of the files. (Tr. 1100-01.) Dent left for vacation, on August 9th and did

not return until August 28~`. (Tr. 1721; FDIC Ems. 78.) He testified that he may not have done

any of his write-ups related to the CTB Loans until he got back (Tr. 4671-73.)

3, Vecchio Is Put In Charge of CTB Loan Review

The Bank continued to have difficulty obtaining documents from CTB. (Tr. 827-28,

1698.) As a result of the continued delays, Faigin eventually put Vecchio in charge, (Tr. 1746,

3773-74.) However there is disagreement about exactly when this occurred. Faigin testified that

he "probably" put Vecchio in charge in August. (Tr. 3773.) Vecchio, on the other hand, testified

that Kolasinski remained in charge until September 6th or 7th. (Tr. 1685-86, 1746.)

Looking at the record, it appears that while Vecchio became involved and began assisting

the review in July, Kolasinski remained in charge until late August or early September of 2006.

Gumbiner testified that even after the lending department began assisting in July, Kolasinski

remained in charge. (Tr. 822, 824-27.) He testified that Kolasinski was still in charge when he

left for vacation on August 12~` and Vecchio was put in charge around the time he returned a few

weeks later. (Tx. 841-43; Jt. Exh. 89.) Additionally, documents from the time suggest

Kolasinski was still in charge. For example, on August 4, 2006, Martz sent an email to Faigin

advising him that the Bank had received fitll files on five of the CTB Loans, and that Lannan was

working on reviewing them. (FDIC E~h. 77.) Then, on August 23, 2006, Carol Schardt

("Schardt"), the Board secretary, sent an email notifying the Board that the CTB Loans would
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not be considered at an upcoming Board meeting because Kolasinski indicated the due diligence

would not be done in time. (FDIC Exh. 80.) This suggests that Kolasinski was still in charge.

Similarly, on September 5, 2006, Dent sent Vecchio an email discussing some work Kolasinski

and Martz asked him to do relating to the CTB Loans. (Jt. Exh. 96.)

Further, the evidence shows Vecchio took a more assertive stance in directing the CTB

Loan review in early September. On September 7, 2006, Vecchio sent an email to Kolasinski

and Martz telling them Faigin wanted them to conclude the CTB transaction "ASAP" and asking

them to meet immediately to go over it. (Jt. Eft. 97.) Later that day, Vecchio sent Dent an

email pushing him to complete the appraisal reviews because Faigin wanted the CTB deal

"wrapped up yesterday!" (Jt. Exh. 98.) Additionally, Vecchio circulated a template she intended

staff to use for the write-ups on the CTB Loans on September 13, 2006. At the same time,

Vecchio noted that she was waiting for Faigin's notes about his visits to various CTB projects.

(FDIC Exh. 82,) Even Faigin admitted that circulating the template in early September was

consistent with Vecchio's testimony that she was put in charge in September, not August. (Tr.

4281.) He also testified that if he had actually given Vecchio an August deadline to complete the

CTB review, he would have gotten her his inspection reports in August. (Tr. 4289.) However,

he admitted that two other emails, one from Carol Schardt (R. Exh. 2142) and one from him (R.

E~h. 2147) show that he did not complete those inspections until September. (Tr. 4290.)

All of this suggests that responsibility for the CTB Loans was transferred to Vecchio at

some time around the beginning of September. Examining the entire record, it appears that his

insistence that Vecchio was in charge earlier was aimed at bolstering his argument that he was

entitled to rely on the work of staff, and obscure the tight time constraints he placed on Vecchio

and the staff. For the reasons stated above, I do not accept Faigin's testimony on this issue,
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which I find less than convincing.

When the CTB review was transferred to Vecchio, Faigin asked her if the review could

be completed in a week to ten days so that they could be presented to the Board. (Tr. 1746, 3773-

74.) Vecchio informed him that the CTB Loans could not be underwritten in that time and the

most that could be done was to examine the documents in CTB's files, compare them to CTB's

credit memos, obtain updated absorptionl~ and inspection data on the projects and prepare an

Executive Summary for the Board.18 (Tr. 1748, 37'74.) Faigin decided that the Bank would use

the CTB materials, together with a summary prepared by Bank staff and that he would inform

the Board about what was and was not done in the review. (Tr, 3775.) Faigm testified that

Vecchio told him that the CTB credit memos were "terrific," and that she would cover and

"certify" all factual issues. (Tr. 3774-75.) On cross examination, however, he stated that

certification was a poor choice of words and that the statements he got from lending personnel

were more to the effect that they thought they had done everything correctly and knew of nothing

they had missed. (Tr. 4298.) For her part, Vecchio testified that when she described what could

be accomplished in the timeframe Faigin demanded, he directed her to "do it" and "get the deal

to the Board in a week." (Tr. 1749.) She testified, however, that she was never directed to

ignore problems and that she felt she could recommend against approving the CTB Loans. (Tr.

1930, 2092.)

Both Vecchio and Gunnbiner testified that the review of the CTB Loans was not

underwriting, but only a review of documents. (Tr, 939-40, 1031-32, 1841, 1844.) Vecchio.

17 Absorption data is the rate at which real estate sells, It is used in estimating the value of a development project.

(Tr. 4S 82-84.)
18 Gumbiner testified that underwriting an ADC loan of "medium complexity" would generally take approximately a

month. The CTB Loans were more complex and he was unable to estimate how long it would have taken to

underwrite them as if they were originations. (Tr. 859, 1171,) Vecchio did not testify as to how long it would have

taken to underwrite the CTB Loans as originations, although she did state that getting appraisals alone could take 45

days, (Tr. 1754.) `
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testified that the review was not similar to underwriting loans the Bank originated. Bank staff

verified CTB's calculations and compared the data in CTB's credit memos to the documents in

the files CTB provided. But they did not obtain updated financial documents and analyze them.

(Tr. 1752-53.) When asked if this meant Banlc staffwere basically cross-checking CTB's figures

and calculations, she responded "it's figures and it's all kind of information ...But that's what I

told [Faigin] I thought could be done in a week, I mean, you can't —our policy says we originate

like a new loan. That was impossible. It would take 45 days just to get an appraisal," (Tr. 1753-

54.) When asked if the Bank relied on CTB's conclusions, she said only that they "confirmed

what was in there." (Tr. 1754.) Gumbiner characterized if as a "lightweight review" of the

CTB's loan documents. (Tr. 1077.) He testified that Bank staff did not analyze those

documents; they only checked to see that they existed in CTB's files. (Tr. 1138-39.) Giles also

testified that the Bank relied on CTB's credit analysis, (Tr. 1437.) She did not do any

independent analysis; she only summarized what CTB had done. (Tr, 1410.) Giles testified that

she believed the Bank's decision makers wanted to purchase the CTB Loans and the process was

just a summary of CTB's analysis. (Tr. 1454.)

The evidence reflects that Faigin was an active participant in the review of the CTB

Loans and understood the level of analysis that took place. Most notably, he inspected several of

tha projects for the Bank.lg (Tr. 3776; FDIC Ems. 67 at 5; 56 at 76; Jt. Ems. 61 at 3; 41 at 3; R.

Ems. 1959 at 2.) Additionally, Faigin testified that, because the CTB Loans were so significant,

he had several informal meetings about them as the review continued. (Tr. 3760, 3779.) They

were also the subject of conversation at a regular lunch meeting he held with his senior officers

19 Faigin inspected the following projects: VIN, SCH, OTR, MAG, and NEV. (FDIC Each. 67 at 5; FDIC Exh. 56 at

76; Jt. Exh. 61 at 3; 7t, Exh, 41 at 3; R. Exh, 1959 at 2.)
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every Tuesday, and Faigin attended pipeline meetings where they were discussed.20 (Tx. 3760-

61, 3778-79.) Faigin also reviewed summaries Bank staff prepared as they were woxking on

them. (Tr. 3777, 3781-82.) Faigin described the review as "an iterative process," where, "we all

were fairly familiar with what was going on, where the loans were, what was in various

documents." (Tx. 3783.)

Vecchio developed a template for the Bank's Executive Summaries of the CTB Loans,

which she circulated on September 13, 2006. (Tr. 1762; FDIC E7ch. 82.) The template was a

memorandum addressed to the Board froi'n Credit Administration. It contained an introductory

paragraph, and a table with a summary of loan terms such as, borrower, location, loan amount,

percent disbursed, percent completed, maturity date and any extension options, interest rate, the

Bank's participation and the Bank's fees. The template also included the following section

headings: Absorption Data., Field Inspection, and Recommendation. (Jt. Ems. 68.) The Board

was provided with an Executive Summary for each CTB Loan, together with the original CTB

credit memorandum. (Jt. Ems. 103.) Additionally, the Board was sent a short memorandum

summarizing the entire CTB transaction. (Jt. Exh. 95.) Vecchio knew that this material was not

consistent with the Bank's Loan Policy requiring that participations be underwritten like

originations. Such underwriting would have required more time. (Tx. 1755, 1757.) Similarly,

Gumbiner testified that the Executive Summaries did not reflect a full, adequate or independent

analysis of the credit risk of the CTB Loans because Bank staff did not have enough time,

expertise or information to perform a proper analysis. (Tr. 886.)

4, The Final Review Countdown

On September 25, 2006, the CTB Loans were presented to the Bank Board and approved

z° Faigin testified that he attended pipeline meetings whenever he wished because he felt that, as CEO, he could
attend or not attend any meeting he chose. (Tr. 3760-61.)
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at a Board meeting. (Jt, Ems. 115.) Preparation for that meeting required an intense effort by

Bank staff during which they were simultaneously trying to obtain information from CTB and

complete their review of the CTB Loans -right up until the September 25, 2006 meeting began.

a. September 8, 2006

Between September 8th and 15th, as he completed the reviews of CTB's appraisals, Dent

recommended that the Bank obtain additional information on at least five of the projecfis: VIII,

MAG, OTR, SCH and MPC. (Tr. 4675-78, 4682-83; FDIC Exhs, 32; 54; 66; 84; Jt. Exh. 56.)

Among other things, Dent recommended the Bank obtain updated information about the

projects' current condition, sales and construction status and projected costs. (FDIC Exhs. 32;

54; 66; 84; Jt. Ems. 56.)

b. September 14, 2006

On Thursday, September 14, 2006, eleven days before the meeting, I~olasinski sent an

email to CTB requesting additional information. (FDIC Exh 83,) In that email, Kolasinski

informed CTB that the Bank needed CTB's complete working file for each loan, and noted that

the Bank has thus far only received parts of the files. He also attached a spreadsheet detailing the

information still being sought for each Ioan. Faigin was copied on this email. (FDIC Exh. 83.)

The record is unclear as what information the Bank received in response.

c. September 15, 2006

On Friday, September 15, 2006, there was an early morning series of email exchanges

between Vecchio, Dent and Martz relating to information needed about the CTB Loans,

including information on balances and explanations of certain loans where costs were equal to or

greater than the value of the projects. (FDIC Ems, 86.) This exchange ended with an email from

Vecchio to Dent requesting updated absorption data for two projects and stating that their
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"marching orders from [Faigin]" were to get the CTB Loans to the Board by the following

Monday (September 18, 2006). (FDIC Ems. 86.) Dent responded later in the day that he was

working on his last update and it would be done by the end of the day. (FDIC Ems. 87.) The

same day, Vecchio and Faigin exchanged emails about the status of Faigin's write-ups from his

inspections of project sites. (R. Exh. 21 S 1.)

Near the end of the day on Friday, September 1 S, 2006, Vecchio sent an email to Martz

and Gumbiner requesting an update on the review. (Jt. Each, l0I .) Eariy the following Monday,

September 18, 2006, Gumbiner replied and informed Vecchio that Kolasinski had requested

additional help in the review. Gumbiner went on to say that he had allocated the work among

himself, Giles and Gregory and that the review would be finished on a staggered schedule, Frith 3

loans done that day, 3 on Tuesday and the remaining 2 on Wednesday. (FDIC Exh. 89,) By this

time, the Bank's workforce was focused primarily on finishing the review of the CTB Loans.

(Tr. 1343-45, 1489.)

d. September 19, 2006

On Tuesday, September 19, 2006, Martz forwarded an email that he had received from

CTB to Vecchio and I~olasinski. (R. Ems. 2155,) This email demonstrated that CTB was still

attempting to gather information that Kolasinski had requested in a telephone call on September

15, 2006. (R. Exh. 2155,) Aslced whether this information was included in the Bank's final

analysis of the CTB Loans, Vecchio testified that the Bank would not have been able to verify

any information that was not in file. (Tr. 1785.)

Later on September 19, 2006, Vecchio sent an email to the Board informing them that

they would be receiving information about four of the CTB Loans on Wednesday and the

remaining' four on Thursday.. (Jt. Exh. 103.)
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e. September 20, 2006

On Wednesday, September 20, 2006, the Bank's Officer's Loan Committee ("OLC") met

to consider and approve the CTB Loans. (Tr. 1788; Jt. Ems. 50 at 9.) Faigin testified that at the

OLC meeting, he asked Vecchio "a general question" if she had done what she said she would

do, by which he meant confirm all issues raised in the CTB files and any that the Bank would

have raised. (Tr, 3 823-24.) He testified that because no one raised any issues, he thought it was

fair to assume everything had been done. (Tr. 378?-88.) He further testified that he was never

told that less than a full analysis had been done; that he relied on Vecchio's statement that she

had done a full analysis; and that he assumed all the Bank's policies had been complied with.

(I'r. 3824.) For her part, Vecchio testified that she does not recall telling Faigin that underwriters

had done what they discussed, and that he received the Board packets when everyone else did.

(Tr. 1924-25.) She did testify that Faigin expressed no dissatisfaction whh the packets sent out

to the Board. (Tr. 1787.) The Board packets for the first four loans went out to the Board that

day. The remaining four were sent the next day, Thursday, September 21, 2006. (Jt. Ems. 103.)

No changes were made to the Board packets as a result of the OLC meeting. (Tr. 4307.)

Faigin's testimony about his reliance on Bank staff was undermined by the weight of the

evidence in the record —including his own contradictory testimony. His testimony that he was

never fold that less than a full analysis was done is simply incompatible with his earlier

testimony that Vecchio told him that all the Bank could do within the timeline Faigin gave her

was verify the data in the CTB credit memos. (Tr, 3774-75.) Further, Faigin testified that when

Vecchio told him about the limitations of what could be done, he directed her to move forward

with that review and decided he would tell the Board what it was getting and what it was not

getting. (Tr. 3774-75.) Vecchio corroborated this testimony. (Tr. 1748-49.) Thus, Faigin was
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aware ofthe scope of the review that was performed.

The conclusion that Faigin understood the review process being used to evaluate the CTB

Loans is furthex bolstered by Faigin's testimony about his involvement in the CTB review

process. Faigin testified that there were numexous informal meetings about the CTB Loans, and

that he attended pipeline meetings. (Tr. 3760-61.) He also testified that he would "go down, see

what was coming," while the CTB Loans were being reviewed. (Tr. 37$1-82.) He described

the CTB review as an "iterative process," and testified that everyone involved (including Faigin)

was familiar with what was in the documents. (Tr. 3782-$4.) Faigin testified that during the

review, he would, to use his words, "break the chain of command," and speak to Dent about

appraisal xeviews. (Tr. 3778-80.) In an email to King, discussed below, Faigin even highlighted

the fact that he took part in the review of the CTB Loans. (FDIC Ems. 91.)

Faigin's claim to have relied on the assurances of his subordinates is further undercut by

his shifting admissions about what assurances he actually received. Faigin initially testified that

Vecchio agreed to certify all factual issues related to the CTB Loans. (Tr. 3774-75.) He

similarly testified that Miller attended the September 20, 2006 OLC meeting and certified that all

Bank policies were followed during the review of the CTB Loans. (Tr, 4296,) When he was

challenged about these "certifications," Faigin quickly backtracked, and stated that

"certification," was not the right woad. (Tr. 4297.) Instead, Faigin testified that he .got what he

termed as "assurances" from Miller. He explained this was not a formal attestation, but Faigin or

the Board might have asked Millar questions if they had concerns and that, based on periodic

conversations that Miller might have taken part in, he felt Miller could provide assurance that the

CTB review complied with Bank policy. (Tr. 4297-98.)

Similarly, Faigin testified that "certification" was an inappropriate description of the
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assurances he received from Vecchio, Gumbiner and Kolasinski. (Tr. 4298.) Instead, he

testified that they gave assurances that were "more, ̀we've done it, we believe we've done

everything correctly. "' (Tr. 4298.) He testified that these assurances were verbal and that they

might have come at an OLC meeting or at a lunch meeting. (Tr. 4299,) This testimony that

various people may have, at some point, given Faigin some assurance that they thought they had

performed an adequate review of the CTB Loans undercuts his contradictory testimony that staff

certified that a full review had been perfornned in accordance with Bank policies. Additionally,

it further undernnines the credibility of Faigin's claims that he believed such a review had been

done.

£ September 22, 2006

On Friday, September 22, 2006, the Bank's staff was still trying to obtain information

from CTB and complete its review, despite the fact that the CTB Loans had already been

approved by the OLC and the Board packets sent out in preparation for the September 25 x̀' Board

meeting. That morning, Gumbiner sent Vecchio an email informing her that the Bank's staff

was reviewing the CTB documents, but that it might take longer than expected. He also noted

that their review would "not necessarily uncover all of the underwriting flaws." (FDIC Ems. 92,)

Gumbiner testified that at the time he wrote this email, Bank staff was attempting review the

documents in the CTB files and identify any needed documents. (Tr. 867.) He raised a concern

about uncovering underwriting flaws because the Bank did not have all of the documentation

from CTB. (Tr. 868.)

In the afternoon of September 22, 2006, Gumbiner sent Vecchio another email informing

her that review of the CTB Loans would not be completed that day. (FDIC Exh. 94.) In

response, Vecchio asked if anyone could come in over the weekend to finish the review before
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Monday's meeting. (FDIC Exh. 97.) Gumbiner responded that the staff could be in on Sunday

and should 6e able to get the reviews finished. (FDIC Ems, 97.) He went on to state that any

remaining questions would have to be answered by CTB on Monday morning. (FDIC Exh. 97.)

He finished his email by raising a question about whether the Bank's review had been sufficient,

writing, "Strange to ask at this point, but are we going down the right path by primarily looking

at documentation? What we are doing at this point is making sure we have complete files and

r'
that in a very cursory sense, that they make sense." (FIDIC Exh. 97.) Gumbiner testified that

he raised this issue because the Bank was doing only a cursory review of documents, not an in-

depth analysis. (Tr. 874-75.) Vecchio testified that that was what she had been instructed to do

for this transaction, and that she did not respond because "everybody knew that was the way this

transaction was being handled," (Tr. 1815-16.)

Shortly thereafter on September 22, 2006, Vecchio sent Gumbiner afollow-up email

saying Martz should have given him a list of documents that the Bank still needed and asking

Gumbiner to add anything else that he found was needed or required explanation. Gumbiner

replied that he had received Ma~~tz's list, but it was a list for a standard commercial loan that left

out a number of items related to construction. Gumbiner stated that he was using lists from an

earlier group of construction loans to make sure the Bank had everything. (FDIC. Ems. 97.)

Also on Friday, September 22, 2006, King, the Chair of the Bank's Board, raised

questions about the CTB Loans. As he was leaving for a vacation to Europe, King dictated his

concerns to the Bank's corporate secretary Carol Schardt, who sent them via email to Faigin,

Vecchio and Kolasinski, (FDIC Eli. 90.) The email stated that King thought more work needed

to be done on the CTB Loans, It raised general issues, followed by questions about specific

loans and concluded by stating that there was not enough information to make decisions on the
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loans:

As you know, Bill is leaving for France (boarding 30 min). Since he tried to
reach you Annette, but was unable to get an answer, he called me with the
following comments after reviewing the [CTB] docs. He wants you to know his
tone is not negative, but just thinks more work needs to be done on these loans.
Here are his comments:

1. Many have "subject to extension" and wands to make sure the Banlc get the
fees if they are extended.
2. People are guarantying 1/3, but not to exceed $3 million up to 100% on
the loan. V~ants to make sure to clarify the "source" of the guaranty.
3. Look at the construction status percentage of completion compared to
money loaned.

Examples of questions:
#5 Cypress, CA —loan is recommended "subject to ........ ". Way too
many "subject to" to vote on a loan at this time.
#8 Santa Clarita —Owned property since 2004 and nothing has happened.
Why?
#6 Approved, but no China Trast recommendation.
#7 Trust guaranteed, but no trust behind it, based on what he sees.
#'1 Read it and actual deal is very hard to understand. Guaranty is 33-1/3%
not exceed $3 million, when amount of loan is $44 million.

Bill believes there are lots of questions to be answered and doesn't think anyone
in Bank understands details based on paperwork .....sales status vs construction
status. Further, he thinks the knowled~e base is not sufficient to make decision on
a number of loans. (FDIC Exh. 90,) 2

21 During the hearing, Ding attempted to minimize the importance of this email by testifying that his intent was only
to ascertain whether the Bank had performed adequate due diligence on the CTB Loans, and that he subsequently
found out that it had. (Tr. 2194, 2198, 2200, 2208, 2212, 2220, 2262.) King also testified that the questions he
raised did not call into question the advisability of purchasing the package of CTB Loans. (Tr. 2197, 2199,)
Finally, King raised a question about the accuracy of Schu•dt's transcription of his concerns. (Tr. 2200-05.)
However, the relevant documents, King's testimony at his sworn statement and his contradictory testimony at the
hearing undercut all of these claims.

For example, King's testimony about the meaning of the initial email is contt~adicted by the language of the
email itself, which expressly stated that Icing thought more work was needed before the Board voted. Further, the
follow-up email King sent to Faigin expressly reiterated that he thought the Board should hold offvoting. (Jt. Each.
105). King testified that, when he sent his follow-up, he was standing by the concerns expressed in the initial email.
(Tr. 2222-23.) King was also contradicted by testunony he gave at an earlier sworn statement, where he testified. that
he did not think adequate due diligence had been done; that it could not be done by the time of the meeting; and that
he thought his concerns called the entire loan package into question. (Tr. 2192-94; 2198; 2214.) Finally, it is worth
noring that King may have had reason to attempt to temper any criticism of the CTB Loan review. Dw•ing the
heaping, King testified that he has been named as a defendant in an action against the directors and officers of the
Bank, which was brought in connection with the Bank's receivership, (Tr, 2195.) Further, King is represented in
that action by the same attorneys who represent Faigin in this matter, and he has entered into a joint defense
agreement with Faigin in that action. (Tr. 2196.) WMIe these facts, on their own, do not establish that King's
testimony was not credible, it must be taken into consideration when evaluating his testimony —especially in light of
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After receiving the email, Faigin forwarded it to the Board with a statement that King's

questions would be answered at the Septetn~ber 25, 2006 Board meeting. (Jt. Ems. 106.) He also

asked Vecchio and Kolasinski to convene a conference call the next day, Saturday, September

23, 2006, to discuss King's concerns. (Jt. Ems. 107.) Vecchio told Faigin that she was available

and the conference call apparently took place. (Jt. Ems. 107; Tr, 1807.)

g. September 23, 2006

On Saturday, September 23, 2006, Faigin sent King a response to his email. (FDIC Exh.

91.) Faigin testified that he was "pissed" by King's email. (Tr. 3809.) Faigin believed that King

had impugned the Bank staff s work on the CTB Loans — a matter Faigin believes he could

measure, but King could not. (Tr. 3809.) He believed that King had less of a basis to evaluate

the staffs work than the other directors because he had less interaction with staff. (Tr. 4310-11.)

In his response, Faigin defended the staffs work, based on his familiarity with it and the feelings

of other Board members, stating:

In general after my own review and speaking with other members of the Board
there does not seem to be agreement with the position suggested by these notes
either as to form or substance, , , . I must note that staff tools their responsibility to
underwrite these loans with great care and diligence and that all senior members
of management tools part in this transaction, including the undersigned. (FDIC
Ems. 91.) (emphasis added).22

the changes in his recollection or viewpoint between his sworn statement and the hearing,
In light of all of the above, I fmd that King's testimony that his initial email was not meant to express the

opinion that the Bank had not performed adequate due diligence on the CTB Loans lacks credibility. Instead, in

accordance with the plain language of the email and his earlier testimony, King's clear intent was to inform Faigin

that he did not believe the Bank Board had been given adequate information to vote on the CTB Loans.
22 Faigin's written representation to King, the Chair of the Bank Board, at a critical point in the approval process,

that the staff took care to "underwrite these loans" was patently false, The evidence viewed as a whole shows that he

knew it to be false at the time it was made, particululy since he was actively involved in the approval process as

fut~ther stated in his "rebuke" to King. This evidence underscores that Faigin had a tendency to be less than gandid. It

also shows that he was much more actively involved in directing the CTB loan approval process than he
subsequently would like one to believe, Finally, it supports a reasonable inference that after receiving Icing's email,

Faigin solicited the support of the other Boaz•d members to vote for app►'oval, While Faigin testified that he "may
have" polled other Board members about the CTB Loans after he received Icing's email (Tr. 4309), the evidence

establishes that he did so. It shows that Vecchio forwarded King's email to Sasaki on September 23, 2006, stating

that "[Faigin] called this afternoon and said all of the other board members like the deal," (Jt. Each. 106,) Vecchio
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He went on to characterize King's comments as "neither fair nor accurate." (FDIC Ems. 91.)

Faigin testified that he meant his response as a rebuke of King. (Tr. 381 l,)

h. September 24, 2006

On Sunday, September 24, 2006, King sent an email back to Faigin. (Jt. Exh. 105.) In it,

he stated that his earlier comments were not meant to be overly critical and his intent was to be

constructive and helpful, not negative or contentious. (Jt. Ems. 105.) King also offered the

following clarifications:

1. Several of the loans do not have current construction and sales
information. My interest is that the borrowers) not get too far ahead of the

lenders) —cash out versus construction completion.
2. The (5) questions under "examples of questions" are correctly stated by

Carol's memo. As an example, loan #5, the ban1~ internal write-up recommends
approval "subject to" six items. In my opinion, this is too many unknowns at this
time for the Board to approve the loan. Wait until all reasonable conditions are

met prior to asking the Board to approve. ,
3, Loan #1- is a 3 Million guarantee adequate fora 44 Million loan?
4. One of the docs mentions requiring a guarantee from a trust as well as the
borrower. Is this comment applicable to more of the loans? (Jt. Ems, 105.)

Faigin testified that, upon reading King's response, he believed King felt rebuked — as

Faigin had intended. (Tr. 3 81112.) He sent an email to King in which he promised that all of

Ding's emails would be addressed at the Board meeting and written responses would be

prepared, either in the Board minutes or in a separate memo. (Jt. Eli. 105,} He then forwarded

King's latest email to Vecchio and Kolasinski with the direction, "Please be prepared to respond

to Bill's S questions at the Board Meeting. The Board minutes will serve as the response to

Bill's questions LBF." (Jt. Exh. 105.)

5. Approval of the CTB Loans

Shortly before 6:00 a.m, on Monday, September, 25, 2006, Vecchio sent an email to

also testified that, during their conference call earlier that day, Faigin informed her and IColasinski that the other

Board members indicated that they "liked" the deal. (Tr. 1807,)
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Kolasinski, Martz, Gumbiner and Dent asking them to meet at 9:00 a.m. to discuss King's

questions and certain other issues. (Jt. Ems. 109; Tr. 1804-06, 1810.) Vecchio believes that

Gregory and Giles attended this meeting as well. (Tr. 1805, 1818.) She believes that King's

questions were discussed, but did not specifically recall the discussions. (Tr, 1805-06.)

The Board meeting convened at 10 a.m. and ended one hour later. (Jt. Ems. 115 at 1, 4.)

Faigin chaired the meeting. (Jt. Ems. 115 at l; Answer, ¶ 60.) Vecchio, Gumbiner, Kolasinski,

Martz, Dent, Giles, Gregory and Bauer were all present. (Jt. Ems, 115 at 1.) All of the directors,

except King who was in Europe, attended by telephone. (Jt. Each. 115 at 1.) Despite all of the

activity that had gone on in the interim, the directors had not been provided any updates to the

Board packets that were sent to them the week before. (Tr. 1808, 4307.)

The minutes of the September 25, 2006 Board meeting reflect that Bank staff provided

some responses to King's concerns and other questions from Board members. (Jt. Ems. 115 at

1.) However, the record is unclear as to how seriously, King's concerns, or any other issues,

were considered. The minutes themselves do not reflect any in-depth analysis of the CTB Loans

or the issues raised by King, and several issues he raised do not appear to be mentioned at all.

(Jt, Exh. 115.)

King had raised numerous issues, both general and specific to certain loans. (FDIC Exh.

90; Jt. Exh. 105.) Accounting for overlap between general and specific issues and his points of

clarification, those issues were: (1) whether the Bank would receive fees on any loan extensions;

(2) the status of construction versus loan disbursements, including the lack of information about

construction and sales for some loans; (3) the number of conditions on the recommendations of

NEV; (4) whether the guaranty on MPC was sufficient; (5) why there had been no development

on MSC when the borrower had owned it since 2004; (6) that SEP did not appear to have a
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recommendation from CTB; and (7) whether multiple loans would be guaranteed by trusts.

(FDIC Ems. 90; Jt. Ems. 105.)

Of tha seven issues raised by King, the Board minutes only record discussion of three: (1)

the numerous conditions of the recommendation of NEV; (2) the guaranty on MPC; and (3) the

status of construction versus disbursement. (Jt. Exh. 115 at 1-2.) Beyond these three issues, the

only mention of King's concerns is the statement that the Board and management did not

understand his question regarding SEP. (Jt. Ems. 115 at 2.) Further, the description of the issues

that were discussed is cursory at best.

The discussion of the conditions on the recommendation of the NEV loan states that it

"was submitted ̀ subject to' receipt of specific items, some of which were received prior to the

meeting, including final approved plans." (Jt. Ext 115 at l.) The minutes go onto say that the

Bank had received satisfactory updated costing for the project and would receive an assessment

of the adequacy of the remaining interest reserve from CTB. (Jt. Exh. 115 at l.) This discussion

did not address all of the conditions on the recommendation of the NEV loan. As noted by

King, NEV was submitted subject to six conditions. (Jt, Ems. 105; R. Ems. 1959 at 2.) They

were: (1) an explanation for slow progress; (2) updated financials; (3) status of Borrower's

ongoing construction projects; (4) explanation for the excessive insurance expenditure; (5) an

analysis of the adequacy of the interest reserve; and (6) status of pre-sale activity. (R. Exh, 1959

at 2.) The only one of these clearly addressed in the minutes was the adequacy of the interest

reserve, and the minutes merely stated that CTB would provide an assessment in the future. (Jt.

Ems. 115 at 1.) As to the other issues, the only statement was that "some" items have been

received, including final approved plans, which were not listed in the conditions, and satisfactory

costing. (Jt. Exh. 11 S at 1,) While costing might address some of the conditions, it is not clear
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that it did.

The discussion of the guaranty on MPC contained in the minutes raises significant

questions about the seriousness of the discussion of King's questions. It stated that the guaranty

structure was discussed and the Board felt that the $3 million guaranty was adequate for the risk.

(Jt. Ems. 115 at 1.) However, the record makes clear that the guaranty discussed at the meeting,

and described in the Bank executive summary for MPC, was not the guaranty connected to that

loan, It was the guaranty for the MSC loan —the second CTB Loan to the Monteverde

Development Company. (FDIC Eli. 46 at 54, 67-68; Jt. Each. SQ at 3, 16; Tr. 2625-26.) The

documents establish that MSC, a $9 million loan, was supported by a 33%guaranty, limited to

$3 million. (Jt. Exh. 50 at 16.) MPC, on the other hand, was a $44 million loan that was

suppot~ted by a 50% guaranty, with a $22 million limit. (FDIC Ems. 46 at 68.) The Bank's

Executive Sumnnaries for both Monteverde loans erroneously stated that they were each

supported by a 33%guaranty limited to $3 million. (FDIC Ems. 46 at 54; Jt. Ems. 50 at 3,)

Apparently relying on this mistake, King's messages questioned whether a $3 million dollar

guaranty was sufficient support for MPC — a $44 million loan. (FDIC Exh. 90; Jt. EXh. 105.) It

appears from the meeting minutes that the Board discussed precisely that issue — whether a $3

million guaranty was sufficient for the $44 million dollar MPC loan. (Jt. Exh. 115 at 1.) Despite

the presence of Faigin and all of the staff involved in reviewing the. CTB Loans, and all the work

that was supposedly done to address King's concerns, it appears that no one realized that a

different, and larger, guaranty actually supported the MPC loan. This raises questions about the

depth and seriousness of the Board's consideration of King's concerns, and the CTB Loans in

general.

Finally, the Board minutes reflect some discussion of the status of construction versus
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disbursements on two loans, NEV and VIN. (Jt. Exh 115 at 2.) The minutes noted that these

were the two loans where vertical construction had commenced, and that lending had received

confirmation that there were adequate funds remaining on these two loans to complete

construction, (Jt, Each. 115 at 2.) There is no discussion, however, of the discrepancies between

construction and disbursement on the remaining loans. The Executive Summaries reflect that the

percent disbursed exceeded the percent completed on four loans: VIN, OTR, NEV and SCH

(FDIC Exh. 67 at 4; 56 at 75; Jt. Ems. 61 at 2; R. Each. 1959 at 1), and construction information

was not provided for two others: SEP and MSC. (Jt. Exh. 68 at 2; Jt. Exh. 50 at 2.) Despite this,

the Board appears to have limited discussion to two loans about which some confirmation of the

adequacy of funds had been received. (Jt. Ems. 115 at 2.)

The Board minutes indicate a few other questions were asked by the Board members

present. Director Amster apparently asked about the implication of a borrower's failure to

timely complete construction and the beneficiary of the MPC loan. Director Glennon asked

about the documentation related to a letter of credit connected to the MPC loan. (Jt. Eli. 115 at

2.) Additionally, Vecchio apparently informed the Board that Banlc staff had reviewed all loan

documents and found them to be standard construction loan documents, (Jt. Exh. 115 at 2,)

After the discussion. of questions, Kolasinski presented the CTB Loans to the Board. (Tr.

1799-1800; Jt. Exh. 115 at 2.) After Kolasinski's presentations, each loan was unanimously

approved by the Board. (Jt. Eli. 115 at 2-4.) The one hour meeting ended at 11:00 a.m. (Jt.

Exli. 115 at 4.) Notably absent from the minutes and the testimony of those who attended, is any

indication that the Board was aware of or discussed any of the common underwriting issues

discussed below.

Faigin testified that the discussions at the Board meeting were far more involved than the
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minutes show. He testified that the Board was engaged in the discussion; that all relevant staff

were present; that King's questions were addressed; and that each loan was discussed. (Tr. 3813,

3822-23.) However, this testimony was ultimately not credible in light of the entire record.

Faigin's testimony that issues were discussed in depth during the Board meeting is

undercut first by his own testimony on the issue, which seemed to shift as convenience dictated.

As noted above, Faigin initially testified that there was a robust discussion of all the loans and

related issues; however, when pressed for specifics, he could not recall anything beyond

complements from the Board about how well the information was presented. (Tr. 3 822-23.) He

then testified that, in fact, not many questions were asked at the meeting.23 (Tr. 3823,) After

this, Faigin proceeded to again reverse his testimony by repeatedly testifying that numerous

potentially troubling issues relating to the CTB Loans were discussed and resolved at the

meeting, including: the apparent variance between construction and disbursement on the VIN

and SEP loans (Tr. 3905, 4408); the correct amount of the mezzanine loan on the SEP loan (Tr.

4401); the litigation relating to the MAG loan (Tr. 4408); the transfer of OTR (Tr. 4520-21); and

the status of construction on the MSC project. (Tr. 4540-41.) In each case, Faigin testified that

there were discussions at the Board meeting that resolved the issue in question, but he did not

describe the substance of those discussions.

The record does not support Faigin's claims that these Board discussions actually took

place. Of the issues described above, only one, the variance between disbursements and

construction at VIN, is mentioned in the minutes, which state that the Bank had verified that

there were adequate funds to complete construction on that project.2~ The other issues Faigin

23 When he gave this testimony, Faigin did add that ha knew there had been "a lot of significant sidebar discussion
amongst the directors" about the CTB Loans. (Tr, 3823,) It is not at all clear how um•ecorded "sidebars," among the
directors would in any way cure any deficiencies in the information provided to those directors.
24 While the minutes reflect that IColasinski informed the Board that the Bank had received confirmation that there
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testified were resolved in discussion at the meeting simply do not appear anywhere in the

minutes. (J't. Exh. 115.}

Faigin did not explain why these discussions, if they occurred, were not in the minutes.

While testifying about a different issue, Faigin did testify that verbal discussions often. were not

recorded in the minutes. (Tr. 4812.) However, this was contradicted by Faigin's repeated

testimony, both at the hearing and at his sworn statement, that Schardt, the Board Secretary, was

an excellent note-taker who was very precise in ensuring the minutes accurately reflected

meetings and that, if anything, Schardt's minutes were over-inclusive, (Tr. 2406, 2426, 2428,

4761.) Additionally, the fact that the minutes do contain discussion of some issues related to the

loans suggests that any other discussion of issues related to a specific loan would have been

included as well. There is no reason to presume Schardt would include some of these

discussions, but not others. Additionally, the minutes reflect discussions of more general

questions, like the Bank's options if construction on one or more projects was not complete by a

loan's maturity date. (Jt. Ems, 115 at 2.) Once again, there is no reason to include such

generalized information but omit any mentions of substantive discussions of potential problems

with specific loans being considered for approval.

Additionally, testimony of other witnesses present at the meeting does not support

Paigir~'s claim that numerous issues were discussed and resolved. Vecchio did not remember if

there were any questions beyond those raised by King. Both Vecchio and Gumbiner testified

that they did not inform the Board that the Bank's loan policy had not been followed. (Tr, 1311-

12, 1947.) Although Dent testified that he attended the meeting and believes he answered

were adequate funds to complete consh•uction on VIN and NEV (Jt. Exh. 115), other evidence raises some question

about the accuracy and completeness of that information. V ecchio testified that as of the time of the Board meeting,

the Bank was still waiting for an updated budget analysis on VIN. (Tr. 199.4.) This raises further concern about

whether the information given to the B oard while it considered the CTB Loans was complete or accurate.
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questions, he provided few specifics. (Tr. 4627-28.)

Further, theta is the supple issue of tune. The minutes show that the September 25, 2006

Board meeting began at 10:00 a.m, and concluded one hour later at 11:00 a.m. They show that

in that time, there were cursory discussions of issues raised in King's emails; three additional

questions posed by Board members; a brief presentation of each of the 8 CTB Loans followed by

a motion and vote to approve each one; a discussion of how disbursements would be monitored

going forward; when the CTB Loans would fund; the funding strategy for the CTB Loans; and a

few other comments. (Jt. Ems. 115.) It seems highly, unlikely that, in addition to these recorded

items, numerous detailed discussions took place in the space of a single hour.

Finally, the credibility of Faigin's claims about his efforts to ensure that the.Board was

provided with adequate information was severely undermined by an episode during his testimony

best described as bizarre. When fast asked about his role in ensuring that the Board was

provided with adequate information, Faigin testified that it was his responsibility to see that all

Board members, "got in-depth information on every issue, and that it was complete,

appropriate." (Tr. 4312-13.) He went on to testify that he could not control how Board

members absorbed the information provided, and that it was his job to ensure that Board

members had access to staff who could explain any issues to the Board and answer the Directors'

questions, However, immediately after offering this testimony, and with no question pending,

Faigin stated, "I withdraw." When Enforcement Counsel expressed some confusion, Faigin

stated, "I withdraw any of that." (Tr. 4313.) While Faigin did not elaborate, and Enforcement

Counsel did question him on what he meant, it appears Faigin was attempting to completely

disavow testimony he found uncomfortable, as opposed to explaining it. This episode further

reflects Faigin's tendency to be less than completely open and forthright in his testimony.
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For all the reasons above, I find that discussions Faigin claims occurred during the

September 25, 2006 Board meeting, but which are not reflected in the minutes, did not take

place. Further, Faigin's claims to the contrary seem to have been a convenient default answer to

questions that suggested that relevant information was not provided to the Board, This attempt is

further indication of Faigin's tendency to be less than completely candid in his testimony.

6, Faigin Was Informed that the Loan Closing Should Be Delayed

Given the unresolved issues related to the CTB Loans, discussed more fu11y below, it is

somewhat surprising that Faigin brought them to the Board for consideration at the September

25, 2006 meeting. This is even more surprising because, prior to that meeting, he was informed

that the Bank could not close on the CTB Loans until October. On September 23, 2006, two

days before the meeting, Vecchio sent an email to Faigin, Kolasinslci and Sasaki, in which she

informed them that the Bank's ALLL25 would be under-reserved by almost $1 million if it

purchased the CTB Loans prior to the end of September, when the current quarter closed. (Jt.

Ems. 107.) She suggested that the Bank delay funding the CTB purchase until October so that

the Bank would not be required to increase its ALLL to account for them until the following

quarter. (Jt. Ems. 107; Tr. 1798-99.) Despite the rushed review, the unresolved issues and

Faigin's knowledge that the Bank needed to delay closing until October, Faigin had staffpresent

them and allowed the Board to vote to approve them.

7. Common Underwriting Issues

A review of the materials presented to the Board demonstrates numerous issues relating

to the Bank's review of the CTB Loans that went beyond those identified by King.

25 "ALLL" is a bank's Allowance for Loan and Lease Losses is a calculated reserve a bank holds to reflect an
estimate of uncollectible debts. It was formerly known as the reserve for bad debts.
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a. Failure to Conduct an Independent Analysis

It was the Bank's policy and practice to treat loan participations with the same care as

loans the Bank originated. (Tr. 748-49, 1620, 2172-73, 4543, 4664; Answer, ¶ 44.) The Bank's

Loan Policy expressly required this level of care in underwriting participations, stating that the

Bank would not rely on the selling bank for an assessment of credit risk and that it would

thoroughly analyze the credit quality of the borrower. (Jt. Exh. 31 at 151, § 6.1.4.). Finally, the

relevant regulatory guidance set forth an expectation that an acquiring bank would perform an

independent credit analysis prior to purchasing a loan participation. (FDIC Exh. 144 at~2; Jt.

Exh. 121 at 1.) Despite this, the Bank's underwriting staff all testified that the CTB Loans were

not reviewed with the same care as originations. (Tr. 939-40, 1031-32, 1437, 1841, 1$44.)

Additionally, Faigin admitted that he understood, and approved, the less thorough review that

was done. (Tr. 3774-75.) He further testified that he decided that he would advise the Board

about the underwriting process that had been used. (Tr. 3774-75.) The evidence, however, does

not reflect that the Board was advised that the review of the CTB Loans deviated in any way

from the Bank's Loan Policy. (Jt. Ems. 115.)

b. Appraisal Review

The Executive Summaries prepared by the Bank staff also did not include a section

dedicated to review of the appraisals provided by CTB. Instead, it included a section related to

absorption data, which was used to update the valuation of the project. Additionally, the LTV26

derived from the CTB appraisal was often set forth in the Summary and/or Recomnnendation

sections. (See, e,g., FDIC Exh. 67.)

For his part, Faigin testified that he relied on Dent and Vecchio to identify and clear up

Z6 LTV is an acronym for Loan-to-Value Ratio, which is the ratio of the amount of the loan to the value of the
collateral. The definition of LTV and certain requirements relating to it are set forth in the applicable regulations.
See, 12 C.F.R. Part 365, Subpt, A, App. A.
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any issues related to appraisals. (Tr. 3823-24, 3906-07.) Additionally, the record establishes

that Dent, and an outside reviewer, did obtain updated market data for all CTB Loans. (FDIC

Ems. 32; 51; 59; 66; 76; 84; R. Exhs. 446; 1868; 1870; 1972; 2121.).

c, Assessment of Borrowez•'s Financials

The Bank's staff did not perform an independent analysis of the financials and cash flows

ofthe borrowers and guarantors. They did not obtain updated financial infornnation. (Tr. 1753.)

Their review of financials was limited to ensuring the information presented in CTB's credit

n:►ennds nnatched the documents in CTB's loan files. (Tr. 1752, 1922-23.) As Vecchio

explained, only CTB, as lead bank, would have been able to obtain updated financials. (T'r.

2138.) Vecchio also testified that they did not perform cash flow analysis on the borrowers as

part of the review of the CTB Loans, (Tr. 1757.) She further testified that because the Bank was

only using the same financials, appraisals and information, there was no benefit to an underwriter

preparing a new credit memo that merely re-analyzed the same data. (Tr. 1930.)

Gumbiner believes he reviewed certain analyses of borrower and guarantor financial

information and cash flows that were contained in CTB files. (Tr. 1230-35, 1300-01; R. Ems.

312 at 13-14; 356; 422.) Giles testified that she did not perform a cash flow analysis because the

Bank was relying on CTB's analysis. (Tr. 1440-42.) However, she also testified that it was not

industry standard or her practice to perforzn.global cash flow analysis. (Tr. 1480-81,) Faigin

testified that the Bank did not do global cash flow analysis because it was not industry practice at

the time. (Tr. 3880.) He also raised a question about the usefulness of cash flow analysis for

real estate developers —testifying that because developers nnalce money by selling completed

projects, they generally have a "feast or famine" cash flow, where either a great deal of cash is

coming in or none at all. (Tr. 3999.) He also asserted that it is common for a developer to have
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a lot of its net worth tied up in illiquid real estate. (Tr. 3910, 3996-97.)

d. Failure to Employ Outside Consultants

The Bank's Loan Policy provides that the Bank "will employ a consultant to assist the

Bank with loan identification and risk quantification, in connection with construction, loans, by

performing the following pre-loan due diligence, as maybe appropriate to the specific loan

request." (Jt, Each. 31 at 74, § 2.3.1.) The list of due diligence activities that may require the

retention of outside consultants includes the following: entitlement review, including adequacy

and sufficiency of proposed documents, zoning and approval process, and availability of permits;

Engineering Review regarding the buildable characteristics of the site; and the soundness of

budget. (Jt. Exh. 31 at 74-75, § 2.3.1.) With the exception of outside appraisal reviewers, none

of the Executive Summaries evidence the participation of third party experts in the underwriting

process.

e. Purchase of Large Participation Percentage

There is no dispute that the Bank purchased a majority interest in seven of the CTB

Loans, and purchased over 87% interest in six of them. (FDIC Ems. 56, 67; Jt. Exh. 41, S0, 61,

68; R. Exh. 1959.) The only CTB Loan that the Bank did not acquire a majority stake in was

MPC, in which it purchased a 29% interest. (FDIC Exh. 46.) At the hearing, FDIC Field

Supervisor Robert McGibbon criticized.the Bank for purchasing such a large share of the CTB

Loans without'taking control of the administration. (Tr. 372-73, 375-76.) However, according

to Kiley, this was consistent with the Bank's past practices. He testified that when the Bank had

purchased participations in the past, they had generally been majority interests, up to the entire

loan. (Tr. 747.) Kiley further testified that the originating bank usually retained servicing rights,

as CTB did, but he did state that the Bank tried to obtain the right to step in and fake over in the
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event of default. (Tr. 747-48.} F'aigin testified that he believes he could have secured the

servicing rights for the Bank and would have done so if he thought the Bank was in a position to

handle it. (Tr. 4266-68, 4270-71.) However, he believed it was safer to let CTB retain the

responsibility for servicing the CTB Loans because the Bank was still ramping up its ADC

program. (Tr.4266-68.)

f, Failure to Identify Exceptions to Policy

The Bank's Loan Policy required that all construction loans be made in compliance with

its policies and any loans that did not comply had to be dealt with as exceptions. (Jt. Exh. 31 at

69, §§ 2.1 & 2.1.1.) Similarly, the Bank's policy on participations required that any waiver of

due diligence be disclosed and documented for approval. (Jt. Exh. 31 at 153, § 6.2.1.) This is

consistent with the governing regulations, which require that a bank's lending policy include

documentation, approval and reporting requirements to monitor compliance with its lending

policies. 12 C.F.R. § 365.2(b)(2)(iv). The regulations also require the board of every bank to

establish standards for review and approval of exception loans, which must include a written

justification for approval and a report to the board of any exceptions of significant size. 12

C.F.R. § 365, Subpt. A., App. A. A bank's lending policy exception report is reviewed by

examiners as part of their review of lending. 12 C.F.R. § 365, Subpt. A, App. A. Similarly,

FDIC Case Manager Cornell-Pape testified that she would expect any exceptions to the Loan

Policy to be noted so the Board was aware of it and that the documents should have discussed the

factors that warrant the exception, (Tr. 2483-84.)

The evidence shows that none of the CTB Loans were identified as exceptions to the

Bank's Loan Policy. None of the Executive Summaries stated the loans involved any exceptions

to policy. (FDIC Ems. 46; 56; 67; Jt. Ems, 41; 50; 61; 68; R. EXh. 1959.) Similarly, the
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summary memorandum describing the CTB transaction as a whole contained no mention of

exceptions to the Loan Policy. (Jt, Exh. 95.) There is nothing in the minutes of the September 25,

2006 Board meeting to suggest that exceptions to the Loan Policy were discussed or even that

the Board was made aware of any exceptions to the Loan Policy. (Jt. Exh. 115.) Finally, there is

nothing in the record to suggest that the Bank created or maintained any report about exceptions

to the Loan Policy relating to the CTB Loans. Accordingly, I find that none of the CTB Loans

were approved and recorded as exceptions to the Loan Policy.

8, Individual CTB Loans

The review of each individual CTB Loan also presented unique underwriting issues.

a. SEP

The SEP loan, loan #31377, was a $12 million loan with an 18 month term that was

originated by CTB in August 2006. As of September 18, 2006, approximately $2.9 million had

been disbursed. The borrower was Sepulveda Blvd., 35, LLC, a single purpose entity. Adam

Pasori, a developer with 17 years' experience, was the managing member and guaranteed 100%

of the loan. (Jt. Each. 65 at 2-3.) The purpose of the loan was financing the construction of 31

condominiums in Sherman Oaks, California. (Jt. Exh. 65 at 17.)

The SEP Executive Summary was prepared by Giles. It recommended purchase of the

loan based on "excellent location, experience and financial strength of the sponsor/guarantor,

market absorption, and acceptable LTC and LTV."27 (3t. Ems. 65 at 3,) As to location, the

Executive Summary characterized the project as an "excellent ̀ in-fill' site in awell-established,

highly desirable area." It described Mr. Pasori as having a net worth of $47 million, 17 years'

experience as a developer, and five other projects with CTB with a total exposure of $32.9

2' LTC is an acronym for aLoan-to-Cost ratio, which compares the amount of an ADC loan to the total cost to

complete the project, including land, conshuction, permitting and all related expenses,
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million. The Executive Summary did not actually state the LTV or LTC ratios. Instead, it

described the expected price range for the units; states the project's aggregate retail value is

$18.8 million and that the loan could be repaid with the sale of 22 units, which it estimated

would take 5-6 months after completion. (Jt. Ems. 65 at 3.) The Bank purchased a 90%; or

$10.8 million, participation interest in the loan. (Jt. Exhs. 65 at 2; 115 at 3.)

The documents regarding SEP that the Bank obtained from CTB, which were included in

the Board packet, made inconsistent representations about additional financing involved. In the

recommendation section of CTB's credit memorandum, it stated that the borrower contributed

$1.45 million towards the acquisition ofthe land, and that the rest was funded with another loan

m the amount of $1.56 million. (Jt. Exh. 65 at 19.) These figures made the borrowers equity in

the project appear to be approximately 10%. (Jt. Exh. 65 at 19; Tr. 2635-37.) However, the

promissory note for the additional loan stated that the loan was for $3.86 million. (Jt. Ems, 65 at

53.) This reduced the borrower's equity to 0.7%.28 (Tr. 2636-37.) The Bank's Executive

Summary did not raise this discrepancy in CTB's documents or contain anything to alert the

Board that the borrower had made an equity contribution of less than 1% to the project, This

issue was omitted despite the fact that Giles, the underwriter who prepared the Executive

Summary, discovered the issue and knew how low the borrower's equity was. (Tr. 1421-24,

1525-26; FDIC Exh. 60 at 10, 12.) '

Faigin testified that he was aware of the discrepancy regarding the additional financing.

(Tr. 3878-79.) However, he gave conflicting testimony about its significance. Initially, he

claimed that the additional debt did not encumber the property and went so far as to opine that

Z$ As the numbers above demonstrate, the actual amount of the mezzanine financing is greater than the mezzanine
amount and borrower's equity set forth in the CTB credit memo combined. This makes it appear that accounting for
the correct mezzanine amount would completely wipe out the borrower's equity, and might even render it negative,
However, FDIC Case Manager Cornell-Pape testified that while the correct mezzanine amount did reduce borrower
equity to below 1 %, the borrower did retain that small amount of equity when the financials were correctly
calculated. (Tr, 2637.)
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anyone who suggested this additional debt lowered the borrower's equity was demonstrating a

lack of understanding of real estate finance. (Tr, 3878-79.) Then, on cross-examination, Faigin

retreated from this position and admitted that the additional financing was secured by the same

property as the SEP loan; that the discrepancy did lower the borrower's equity; and that he was

aware of the issue before the.OLC meeting where the loan was approved. (Tr. 4399-4401.)

Faigin testified that he believed this issue had been shared with the Board. (Tr. 4401.) The

record does not support this belief. As discussed above, no updated or additional materials were

provided to the Board after the OLC meeting. (Tr. 4307.) Additionally, the Board minutes

contain no indication this issue was discussed. (Jt. Ems. 115.)

Additionally, the Executive Summary had very limited discussion of the guarantor's

financial strength. As noted above, it stated only that that he had a net worth of $47 million. (Jt.

Exh. 65 at 3.) The CTB documents in the Board packet contain a personal financial statement,

dated March 21, 2006, which supported the net worth reported in the Executive Summary. (Jt.

Ems. 65 at 40.) However, it did not indicate how, or if, the figures in the financial statement

were verified. (Jt. Exh. 65 at 40; Tr. 2641-42.) Additionally, it showed that the majority of Mr.

Pasori's assets were concentrated in illiquid holdings —primarily real estate. Tha CTB

documents also included an income statement purportedly drawn from Mr. Priori's t~ returns

for the years 2002-2004. It showed net income of $436,571, $412,824 and $768,242,

respectively. (Jt. B~. 65 at 40.) .

Finally, the SEP Executive Summary raised and failed to resolve an issue about the status

of construction in comparison to loan disbursements. It stated that 35% of the loan was

disbursed as of 7/06, but in another section it stated that, as of September 18, 2006, the loan

balance was $2.9 million, which was approximately 25% of the loan limit. In the space provided



for percentage complete, it stated "No inspection report available—loan closed 8/06." (Jt. Each.

65 at 2.) There was nothing in the Executive Summary to reconcile these statements. Even the

Field Inspection section, which stated that Kolasinski visited the site on August 18, 2006,

contained no mention of the status of construction. (Jt. Ems. 65 at 3.) Thus, it left open the

question of why 35°/o of the loan was apparently disbursed a month before CTB originated it;

how the loan balance dropped to $2,9 million, or approximately 25%, two months later; what the

current status of the project was and how it compared to the loan disbursements. Faigin agreed

that the lack of explanation of the status of construction as it compared to the disbursements

would have presented a problem were it not for discussion of the issue that he claims occurred at

the Board meeting. (Tr. 4408.) The record does not support Faigin. The only discussion of

construction contained in the Board minutes is one statement that the vertical construction on

two projects, NEV and VIN, had commenced. This notation was framed as a response to King's

question about the status of construction versus disbursements on the CTB Loans. (Jt. Ems. 115

at 2.) It implies that any discussion of construction status of other loans would have been

similarly recorded in the minutes, but was not included.

b. MAG

The MAG loan, loan #31098, was an $11.2 million loan due to mature in January 2007,

with one six-month option to extend. It was 16.56% disbursed and 23% complete... The

borrower was Magnolia, LLC, a single purpose entity. Adam Priori was the managing member

and guaranteed 100% of the loan. The purpose of the loan was financing the construction of a

63-unit condominium complex in Riverside, California. (Jt. Ems. 41 at 2-3.)

The MAG Executive Summary was prepared by Giles, It recommended purchase of the

loan subject to three conditions: (1) evidence of tentative tract map approval; (2) further
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investigation of the potential impact of ongoing litigation on the borrower's financials; and (3) an

evaluation of the adequacy of the interest reserve in light of construction delays. (Jt. Ems. 41 at

3.) The Bank purchased a $10 million, or 89%, participation interest in the loan. (Jt. Ez~hs, 41 at

2; 115 at 4.)

When CTB originated the loan, construction was projected to be complete by June of

2006 —three months before the Bank purchased its participation. However, by the time it came

before the Board, construction was only 23%complete. The Executive Summary attributed this

to delays in obtaining approval for the tentative tract map and it stated that clearance was

expected "soon." (Jt. Exh. 41 at 3.) However, nothing in the Executive Summary or the CTB

documents in the Board packet explained the reason for the delay or why approval was expected

"soon." (Tr. 2679-82.) There was no discussion of how the delays would affect the cost of

completion or the adequacy of the interest reserve, despite the fact that the Bank's Loan Policy

expressly identified delays and additional costs caused by delays as particularly important

considerations in the underwriting of construction loans. (Tr. 2681-82; Jt. Ems. 31 at 70, §

2,1.2.) Similarly, the Executive Summary stated that the developer was in litigation with his

former partner related to an earlier phase of the development but contained no analysis or

updates other than the statement that the Judge had ruled in the borrower's favor on every issue,

and resolution was once again expected "soon." (Jt. Ems. 41 at 3.) There was no discussion of

how the litigation might affect the borrower's ability to complete the project or repay the loan.

(Tr. 2684.)

For his part, Faigin testified that the litigation was "de minimus;" that "somebody" had

looked at the construction budget and determined there were adequate funds to complete the

project; and that Vecchio understood that funding was not to occur until the conditions had been
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satisfied. (Tr. 3889-90.) He also testified that these issues were resolved in the verbal

discussions at the Board meeting. (Tr. 4408.) The Board minutes reflect no such discussions.

(Jt, Ems, 115.)

The appraisal for the subject property was dated as of June 5, 2005 —15 months before

the Board meeting. (Tr. 2682-83; Jt. Exh. 39.) The Bank's Loan Policy required that appraisals

be no more than 12 month's old at loan funding and that valuations of collateral on all

participations be updated. (Jt. Each. 31 at 105, § 5.3.3.1, 164, § 6.2.2.15, 171-72, § 6.2.3.11.)

Despite this, the Executive Summary does not contain any update on the property's valuation

beyond updated absorption data. (Tr. 2683.) In addition to the age of the appraisal, it is relevant

that the Executive Summary does not mention the property's value at all.

c. VIN

The VIN loan, loan #31324, was a $24 million loan set to mature in May 2007. As of

September 14, 2006, approximately $17.3 million had been disbursed. The borrower was the

Vineyards South, LLC. The managing members were Walter Luce and Robert Mayer, who each

guaranteed 100% of the loan. (FDIC Exh. 67 at 4-5.) The purpose of the loan was to repay debt

and fund construction of 94 duplexes and single family condominiums in Coachella, California.

(FDIC Exhs. 63 at 25; 67 at 4.)

The ~VII~ Executive Summary was prepared by Gregory. It recommended purchase of the

loan based on "good location, experience and financial strength of the boxrowers/guarantors,

market absorption, acceptable LTC and LTV." (FDIC Exh. 67 at 5.) As to location, the

Executive Summary stated the project "is entry level and has value enhancement due to its

location." It described Messrs. Luce and Mayer as experienced developers who had a combined

net worth that exceeded $303,7 million. The Executive Summary stated that total loan and
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subordinated debt was "high at 80%; however, additional collateral was pledged which reduced

overall LTV on this credit facility to 44%." It did not say what the additional pledged collateral

was. (FDIC Ems. 67 at 5,) The Bank purchased an 89.5%, or $21.5 nnillion, participation

interest in the loan. (FDIC Ems. 67 at 4; Jt. Ems. 115 at 3.)

The Executive Summary included no discussion of the appraisal of the project. (FDIC

Ems. 67.) While this is true of all the Executive Summaries, it is particularly relevant with

regards to VIN because the appraisal raised a potential seismic issue related to the project's

proximity to a fault line and suggested that it be investigated further. (Jt. Exh. 71 at 3, 16.) It is

undisputed that this seismic issue became a significant problem. and contributed to the ultimate

failure of the VIN project. (Tr. 2553-55, 3908-09, 4434.)

Vecchio testified that the short review period for the CTB Loans prevented Bank staff

from discovering this seismic issue because there was nothing in CTB's file about it. She

testified that if the Bank had underwritten the loan like an origination, it would have obtazned a

new appraisal, which should have raised the issue. (Tr. 1855-56.) For his part, Dent did not

recall saying anything about the seismic issue at the Board meeting and characterized the failure

to raise it at the meeting or in the Board package a "glaring omission." (Tr. 4702, 4706-07,)

Faigin testified that he relied upon staff for appraisal review and did not become aware of the

seismic issue. until after the loan closed. (Tr. 3906-09.) He admitted it was a significant issue.
29

(Tr. 4434.)

The Executive Summary left out other information about the appraisal of the project. For

example, it stated an LTV for the project, but it didn't explain how the LTV was calculated.

(FDIC Eli. 67; Tr, 2530-31.) The LTV presented in the Executive Summary was calculated

29 This admission was a reversal of the position Faigin took in a sworn statement taken during the FDIC's

investigation. At that time, he testified that the seismic issue was not a "red flag." (Tr. 4438.)
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using the aggregate retail value of the project —the total amount the units would be projected to

sell to individual retail buyers. (Tr. 2578; Jt. Exh. 71 at 3; FDIC Exh. 63 at 32.) The relevant

regulatory guidance requires that LTV on projects of this type be calculated using bulk value

the price the developer could expect if it sold the entire project to one buyer. (Tr. 2578; FDIC

Exh. 148 at 3; Jt. Ems. 125 at 84; 126 at 117.) This is significant because the aggregate retail

value used by the Bank is generally higher than the required bulk value, resulting in a more

favorable LTV. (Tr. 2578.) Even using the higher aggregate retail value, the LTV calculated

was 80%, which the Executive Summary stated was "high," The Executive Summary stated that

this high LTV was mitigated by additional collateral that brought the LTV down to 44%. (FDIC

Ems. 67 at 5,) Faigin testified that he would have been troubled by the high LTV if not for the

additional collateral. However, he admitted that the Executive Summary did not say what the

additional collateral was, and he did not know. (Tr. 4425.)

In addition to the appraisal issues, the VTN Executive Summary raised an issue about the

status of construction and disbursement without resolving it. The Executive Summary stated the

loan was 72%disbursed while the project was only 60%complete. It contained no explanation

for the disparity. (FDIC Exh. 67 at 4.) Faigin testified that he recalled that an adequate

explanation of this issue was presented to the Board. (Tr. 3905.) The record does not support

this testimony. (Jt. Exh. 115.) Vecchio testified that, in order to determine why disbursements

were running ahead of construction,30 the Bank would have needed the most recent construction

inspection. She further testified that the Bank was still waiting for several documents at the time

of the Board meeting and the inspection may have been missing. (Tr. 1838-39.) The documents

suggest that it was. Respondent's E~chibit 1402 was a construction budget analysis for the VIN

'o Vecchio did testify that it is not unusual fot• disbursements to be ahead of completion because some disbursements
go to things other than actual consh•uction, such as engineea•ing and entitlements. (Tr. 1994.)
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addressed to CTB and dated September 25, 2006, (R, Ems. 1402.) Vecchio testified that she

believes this was a document that the Bank was waiting for as of the Board meeting. (Tr. 1994.)

Given the fact that this analysis was addressed to CTB and dated the same day as the Board

meeting, and in light of the slow pace at which CTB got documents to the Bank, it is very

unlikely that this document reached the Bank prior to the ~10 am Board meeting. Accordingly, I

find that the variance between disbursements and construction at VIl~T was not explained to the

Board.

Finally, the Executive Summary contained very little information about the guarantors'

financial strength. While that strength is touted in support of the recommendation to purchase

the loan, the only comment about it is that the guarantors have a combined net worth over $303

million. (FDIC Exh. 67 at 5.) The documents in CTB's files showed that the guarantors held a

significant portion of their assets in real estate. (FDIC Exh. 63 at 39-40, 42-43.) Faigin testified

he would expect this of developers. (Tr. 3910.) The CTB documents also showed significant

negative cash flow in recent years, (FDIC Ems. 63 at 41, 44.) However, the Executive Summary

made no mention of this, focusing solely on their networth, (FDIC Ems, 67 at S,) Faigin

testified that this did not concern him, but ha did not explain why. (Tr. 3910-11.)

d. MSC

The MSC loan, loan #30907, was a $9 million revolving line of credit set to mature in

November 2006, with two options to extend fox six months. It was 98.6% disbursed. The

borrower was the Monteverde Development Company, a closely held corporation owned by

James and Joyce Rodgers, who guaranteed 1/3 of the loan, up to $3 million. (Jt. Exh. SO at 2-3.)

The purpose of the loan was to repay debt and provide working capital for a development in

Santa Clarita, California. (Jt. Exh. SO at 17.)
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• The Executive Summary was prepared by Gumbiner. It recommended purchase of the

loan based on "excellent location, experience and financial sh~ength of the sponsor/guarantor,

market absorption, and acceptable LTV." (Jt. Ems, 50 at 3.) As to location, the Executive

Summary stated, among other things, that, "the area is experiencing strong housing and

population growth, subject can be developed with a variety of uses." It described Mr. Rodgers as

having over 46 years of development experience and stated the Rodgers' net worth was $121.4

million. It stated that the "as is" value of the project was $17.6 million as of June 6, 2004 for an

LTV of 51%. (Jt. Ems. 50 at 3.) The Executive Summary stated that the loans proceeds would

be used to fund a reverse 1031 exchange31 and to provide working capital to develop commercial

lots. (Jt. Exh. 50 at 3,) The Bank purchased an $8 million, or 89.5%, participation interest in the

loan. (Jt. Ems. 50 at 2; 11 S at 3.)

The Bank's Board packet for this loan contained four different CTB credit memos —each

bearing a different date from 2004. (Jt. Ems, 50,) Faigin admitted that he did not know which

iteration of the CTB credit memo he and the Board relied on when considering this loan. (Tr.

4S3 l.) It does not appear from the minutes that this issue was raised or discussed during the

Board meeting. (Jt. Ems. 115.) In fact, Faigin admitted that the minutes contain no substantive

discussion of this loan at all. (Tr. 4547.)

The CTB credit memos reveal that the developer had not decided how to develop the

property. Each one stated that, as of 2004, borrower had "tentative plans" fox amixed-use

building and that the borrower was attempting to determine if Marriott had any interest in

building a hotel on the site. , If not, the borrower intended to build townhomes on the site. In

2004, the borrower was also pursuing approval of a planned development. (Jt, Ems. 50 at 17, 22,

" A reverse 1031 exchange is a t~ deferral strategy involving the exchange of two properties. The technical details
of how such exchanges are structured are not material to this case.
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34, 39; Tr. 2592-93.) Faigin testified that the developer intended to sell the property to someone

who would build on it. (Tr. 4535-38.)

The Executive Summary contained no information about the borrower's intentions or

development activities despite the fact that the loan was 98.6% disbursed and set to mature in

approximately 6 weeks, (Jt. Ems. 50.) The Field Inspection section of the Executive Summary

implied that there has been no development. It was limited to a discussion of the attributes of the

location and stated it, "can be developed with a variety of uses." (Jt. Exh. SO at 3.)

Faigin testified that the status of construction was irrelevant because this loan was a

revolving line of credit. He went so far as suggest anyone who thought the lack of an update on

construction was problematic did not understand the credit, without explaining why. (Tr. 3942.)

His testimony on the discussion of the loan by the Board was vague and contradictory. Initially,

he testified he did not specifically recall discussion of it. (Tr, 3941.) Then, during cross-

examination, he testified that this loan was discussed at length during the Board and that

Kolasinski answered all questions asked about it. (Tr. 4540-41.) He went on to testify that staff

was prepared to tell the Board how loan proceeds had been spent if they had asked; however, he

stopped short of testifying that the Board was made aware of the status or how the loan proceeds

were spent. (Tr. 4540-44.) In fact, it is undisputed that the loan funds were used to develop

other projects. (Tr. 2607-08; 3157-60.} However, at least two of the CTB credit memos

included in the Board packet stated that the funds would be used to develop the subject property.

(Jt. Ezch. 50 at 16-17, 22,)

The information about the borrower and guarantors' financials in the Executive Summary

is apparently drawn from CTB documents related to a second loan to Monteverde. The

Executive. Summary only stated net worth figures. (Jt. Ems. SQ at 2-3.) However, it is worth
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noting that the Executive Summary stated the guarantors' net worth as of September 30, 2005,

while the financial statements in the CTB documents related to this loan are dated 2004 and cash

flow statements are from 2001 and 2002. (Jt. Ems. 50 at 17-18, 28-30.). Faigin testified that the

date in the Executive Summary led him to believe the financials ware only 12 months old. (Tr.

3943.) Additionally, the CTB loan documents for a second loan to Monteverde, the MPC loan

discussed below, do contain financial statements dated September 30, 2005.32 (FDIC Ems. 46 at

93-94.) Thus, the figures stated in the Executive Summary maybe accurate as of that date, but

the documents provided in connection with this loan did not demonstrate so and there is no

indication that the Board was made aware of where the supporting information was found.

The Executive Summary's discussion of the appraisal was also limited. It was only a

statement of value, which it disclosed was from an appraisal dated June 6, 2004 —more than two

years earlier. (Jt. Ems. 50 at 3.) There was no discussion at the Board meeting of whether a new

appraisal was needed. (Jt. Ems. 115.)

e. MPC

The MPC loan, loan #31265, was a $44.4 million loan set to mature in March 2007, with

one option to e~rtend for twelve months, It was 25%disbursed and 46% completed. The

borrower was the Monteverde Development Company and the Rodgers guaranteed 1/2 of the

loan, up to $22 million. (FDIC 47 Ems. 46 at 53-55, 68:) The purpose of the loan was to fund

"backbone" infrastructure for a development in Santa Clarita, California. (FDIC Ems. 46 at 54.)

The Executive Summary was prepared by Gumbiner. It recommended purchase of the

loan based on "excellent location, experience and financial strength of the sponsor/guarantor,

market absorption, and acceptable LTV." (FDIC Ems. 46 at 55.) As to location, the Executive

3z This is not the only time that CTB's information related to one Monteverde loan flowed through to the Bank's
discussion of the other. As discussed elsewhere, Bank personnel appear to have mistakenly stated that the terms of
the guaranty related to this loan also applied to MPC,
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Summary stated, among other things, that, "[t]his neighborhood is very desirable and is in a

higher income area." Its description of the financials was precisely the same as that contained in

the Executive Summary for MSC. It set forth two values for the project, an "as is"value of

$57.4 million and a "finished lot" value of $88.9 million, which it used to calculate an LTV of

50%. (FDIC Each. 46 at 54-55.) The Bank purchased a $13 million, or 29.2%, participation

interest in the loan. (FDIC Ems. 46 at 53; 115 at 2.)

The Executive Summary incorrectly stated that the Rodgers provided a 33%guaranty,

limited to $3 million dollars, when in fact they provided a 50°/a guaranty with a $22 million limit.

(FDIC Exh. 46 at S4, 68.) The statements in the Executive Summary were a description of the

guaranty of the other Monteverde loan, MSC. (Jt. Each. 50.) In his e-mail, King questioned

whether a $3 million guaranty was sufficient for this $44 million loan. (FDIC E~h. 90.) Despite

having the issue raised by King, and despite the work that purportedly went on to address his

questions, it appears that no one on the Bank's staff or the Board realized that the information in

the Executive Summary was incorrect. Instead, the minutes reflect that there was discussion of

whether a $3 million guaranty was sufficient for this loan and that the Board decided it was. (Jt.

Exh. 115 at 1.) Indeed, Faigin's testimony about this guaranty at the hearing focused on the

appropriateness of the misstated $3 million as security for this loan, not how or why no one

noticed that the description of the guaranty was not accurate. (Tr. 3935-36.) When directly

asked about the mistake on cross-examination, Faigin stated he would "take [Enforcement

Counsel's] word for being wrong." (Tr. 4529.) All of this leads to the conclusion that the

mistake about the guaranty was not discovered, and the actual guaranty was not discussed, before

the Board approved purchase of this loan.

The Executive Summary also contained very little discussion of the underlying project. It
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stated that the loan was for "backbone infrastructure."33 (FDIC Ems. 46 at 53.) It also stated that

the loan was made in conjunction with a division of property between Monteverde and Shappell

Industries, Inc., and that $19 million of the loan funds were for a standby letter of credit to insure

completion. (FDIC Ems. 46 at 54.) It did not, however, give any details about the land division

or the use of the letter of credit. In fact, the development and division of property was quite

complex. At the time CTB made the loan, title to the property was held by a partnership made

up of Monteverde and Shappell, which was formed to develop the land. In 2006, that partnership

was dissolving and the partners were dividing the lots amongst themselves, with each doing the

infrastructure development on its own lots. Additionally,. each partner was requixed to obtain a

standby letter of credit to ensure completion of its assigned lots. (FDIC Ems. 46 at 68-73.) It

appears Faigin was familiar with this project. He testified he had prior knowledge of it from his

time at Shappell, the other partner. (Tx. 3928-29.) Despite this, the Executive Sumnnazy and

Board minutes did not indicate that the specifics of this project, including the reasons for the

partnership dissolution and what effect it might have on the project, were ever explained to the

Board. (Tr, 2702-05.)

The Executive Summary also contained limited information about the borrower's emit

strategy for the project, It stated that two residential builders were "interested" in purchasing the

finished lots, but it did not provide any information about the status of any negotiations or

agreements with the builders. (FDIC Exh. 46 at 54-55.) The CTB documents m the Board

packet show that the borrower had at least initially intended the sale of the lots to close in

October or November of 2006 — no more than two months after the Bank purchased its

participations. (FDIC Ems. 46 at 74.) Despite the imminent approach of the anticipated sale

33 <°Backbone infrastructure" development is development related to preparing lots for delivery of utilities, such as
water, gas and alectria (Tr., 3928,)
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date, there is nothing in tha Board packet or the minutes indicating that the Board was provided

any updates on the borrower's progress towards its exit strategy. (FDIC Ems. 46; Jt. Ems. 115.)

The financial information in the Executive Summary matched that provided in the MSC

Executive Summary word-for-word, (FDIC 46 at 54; Jt. Ems. 50 at 2-3.) The net worth figures

were based on financial statements dated September 30, 2005, and cash flow statements from

2002 to 2004. (FDIC Each. 46 at 93.)

f. OTR

The OTR loan, loan #31334, was a $24 million loan set to mature in May 200.8, with 2

options to extend for 6 months. It was 55% disbursed and 0%completed. The borrower was

Otay Ranch JC R-7, LLC. The LLC was owned by two entities, which were both in turn. owned

by members of the Baldwin family. James Baldwin and another Baldwin-controlled LLC each

guaranteed 100% of the loan. The purpose of the loan was to fund construction of 48 single

family residences. As of the time of the Bank's purchase, only the acquisition of the land had

been funded under the loan. (Jt. Exh. 60 at 2-3.)

The Executive Summary was prepared by Gumbiner. It recommended purchase of the

loan subject to the following conditions: "1) construction budget review; 2) approved permits;

and 3) approved plans and specs," (Jt. Exh. 60 at 4,) The Bank purchased a $21.5 million, or

89%, participation interest in the loan. (Jt. EXhs. 60 at 2; 115 at 2.)

Faigin. testified that the conditions were typical post-closing items. (Tr. 3923.) He

testified that he understood that someone who reported to Vecchio would take care of them prior

to funding and that n.o one had ever informed him there was any problem doing so. (Tr. 3926.)

The Loan Policy, however, identifies the possibility that there will not be sufficient funds to

complete a project as the first primary risk of construction lending. (Tr. 2657-58; Jt. E7ch. 31 at



69, §2.1.2.) Additionally, on cross-examination, Faigin admitted that budget, plans and

likelihood of getting needed approvals were key components to assessing viability of a

construction project. (Tr. 4226-29.) He further agreed that someone "could" draw the

conclusion that the recommendation subject to these conditions was essentially a request that the

Board approve the loan subject to a future assessment of the project's viability. (Tr. 4523.) He

also admitted that the people who should have ensured the conditions were resolved prior to

funding reported to him, and it was his responsibility to make sure they were resolved. (Tr. 4523-

24.) Nothing in the Executive Summary suggested that the Bank could resolve these conditions

prior to funding which CTB had apparently not been able to do in the months since it had closed

the loan. (Tr. 2660-61.)

The Executive Summary failed to include key information about the appraisal: The

Executive Summary stated that the appraisal indicated an "as is" value of $18.4 million and a

"prospective market value" of $41.9 million. It used the "prospective market value" to arrive at

an LTV of 57.7%. (Jt. Ems. 60 at 4.) The Loan Policy required the Bank to use an appraisal

estimating the market value of the property in precisely the condition it is in on the effective date

of the value, not an estimate of value with anticipated improvements. (Jt. Ems. 31 at 118,. §

5.5.4.) From the face of the Executive Summary it is clear that the "prospective market value" is

not an "as is" value. Additionally, the appraisal stated that the "prospective market value" is the

estimated value after all assumed improvements, (Jt. Ems. 59 at 2-3.) The "as is" value that was

provided assumed the lots were in "blue top" condition, meaning they had been graded. (Tr.

2667; Jt. Exh. 59 at 2-3.) However, the Executive Summary stated that grading was not

scheduled to occur until November 2006. (Jt. Ez~h. 60 at 3; Tr. 2669.) Thus, there was no true

"as is"value provided for the collateral. (Tr. 2666-68.)



The Executive Summary contained little information about the transfer of the property. It

stated that the portion of the loan proceeds already disbursed had funded acquisition of the land.

(Jt. Exh. 60 at 3.) It also stated that the subject site was acquired by the Baldwins, who

controlled Otay Ranch and guaranteed the loan, in 1988. (Jt. Ems. 60 at 3.} It did not, however,

provide any information about the transfer from the Baldwins to Otay Ranch. The parties agree

that the transfer of the property to Otay Ranch was not anarms-length transaction. (Tr. 2659,

4519.} Faigin even acknowledged that the price paid exceeded the appraised value of the

property. (Tr. 4519; Jt. Eli. 60 at 21.) Despite this, Faigin testified that internal transfers like

this are not unusual in real estate, and that the transaction was explained in great depth to the

Board at the meeting. However, he admitted the minutes contain no reference to any such

discussion. (Tr. 4520-21; Jt. Exh. 115.}

The Executive Summary also contained little information about projected pricing. The

CTB documents indicate that the projected pricing for the completed units was at the high end of

the pricing spectrum. (Jt. Each. 60 at 26.) This high price point was not mentioned in the

Executive Sumnnary. (Jt. Ems, 60 at 2-4.) The Executive Summary, however, did note that sales

had slowed and prices had declined. (Jt. Exh. 60 at 2-3.) These changes tend to slow sales and

decrease prices. (Tr. 2664-65.) Faigin testified that the slowing absorption reflected the fact that

this was a nnature development reaching the end of its development cycle. (Tr, 3918-19.) This

maturity was key to Faigin's support for the loan. (Tr. 3917.) He viewed the project as an

excellent site in a mature, successful development. (Tr. 3912.)

There was also little discussion of the guarantors' financials. The Executive Summary

only set forth net worth figures for the two guarantors — Mr. Baldwin and an LLC he controlled.

However, the CTB credit nnemo in the Board packet included a cash flow analysis, which
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indicated that Mr. Baldwin had significant negative cash flow in 2003 (-$20 million) and 2004 (-

$38 million). (Jt. Exh. 60 at 33.) The CTB credit memo also stated that Mr. Baldwin's tax

returns were "very complex" and involved 75 different s-corporations, partnerships and LLCs

that contributed income or losses to him. It attributed his negative cash flow to discretionary

contributions to various development projects. It also stated that Mr. Baldwin used a

combination of distributions and loans from his various entities to cover his living expenses. (Jt.

Ems. 60 at 32.) Faigin testified that he viewed the information on the developer as very positive —

focusing on the high net worth and the fact that they were long-time developers Faigin had done

business with in the past. (Tr. 3919.)

g. NEV

The NEV loan, loan #30908, was a $19.7 million loan. It originally had a 24 month term

and two six-month options to extend. However, the initial term had already expired and the :first

option had been exercised. The maturity date under that option was February of 2007. The loan

was 64% disbursed and the project was SO%complete overall, with 60% of Phase I completed

and Phase II not yet started. The borrower was Nevis Cypress, LLC, a single purpose entity.

Jeff Ta-7en Lee was the managing member and I00%owner of Nevis Cypress and guaranteed

100% of the loan. The purpose of the loan was financing the construction of a 63-unit

condominium complex in Cypress, -California, (FDIC Ems. 52 at 2-3.)

The Executive Summary was prepared by Giles. Among other facts, the Executive

Summary stated that the loan's origina124 month term had expired, and the project was only

50% complete, but the loan was 64% disbursed. It went on to state that the interest reserve had

been 58.38% utilized and might not be adequate. It also stated that the project's LTV was 82%,

which it categorized as "high for a declining market," It recommended purchase of the loan
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subject to six conditions: (1) explanation for slow progress; (2) updated financials; (3) status of

the borrower's ongoing construction projects; (4) an explanation for excessive insurance

expenditures; (5) an analysis of the adequacy of the interest reserve; and (6) status of pre-sale

activity. (R. Ems. 1959 at 2.) The Bank purchased a $10.8 million, or 55%, participation interest

in the loan. (R. Exh. 1959 at 2; Jt. Exh. 115 at 3.)

The minutes of the Board meeting reflect that there was some discussion of the

conditions attached to the recommendations —apparently in response to the question raised by

King. (Jt. Ems. 115 at 1.) However, the minutes are unclear about the resolution, stating that

"some" items, including approved plans, were received prior to the meeting; that the Ban1~ had

received satisfactory updated costing; that CTB would be providing an assessment of the

adequacy of the interest reserve; and that they had received confirmation from an

architectural/engineer firnn that there were adequate funds to complete construction. (Jt, Ems,

115 at 1-2; Tr. 3961.) Faigin testified that this resolved the issue of completing the project, (Tr.

3965.)

Faigin testified that the loan would not be funded unless the conditions were. satisfied,

and that the agreement with CTB would be written in such a way that the Bank could withdraw if

the conditions were not satisfied. (Tr. 3958-59.) He then testified that Vecchio and Sasaki were

responsible for making sure the-conditions were met prior to funding. (Tr. 3959-60.) However,

on cross he admitted that they reported to him, and it was his responsibility to make sure the

conditions were satisfied. (Tr, 4523-24.) Additionally, the participation agreement between the

Bank and CTB for this loan did not provide for the Bank's withdrawal if the conditions in the

Executive Summary were not met. (R. Exh. 1957.) Quite the contrary, the agreement contains an

acknowledgement that the Bank had already made the investigation and inquiries about the loan
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it deemed necessary, and that execution of agreement constituted the Bank's approval of the

form, content and sufficiency of the documents it had been provided, and contained an

acknowledgement of what documents the Bank received from CTB. (R. Ems. 1957 at 8-9, § 9.1,

9.5.) It also made administration of the loan a matter within the discretion of CTB. (R. Ems.

1957 at 4-5, § 6.)

The appraisal on the subject property was from July of 2004, more than two years before

the Board considered the loan. (R. Exh. 1959 at 16; Tr. 2730-31.) As noted above, the Bank's

Loan Policy required appraisals to be no more than 12 months old at the time a loan funded. (Jt.

Exh. 31 at 105, § 5.3.3.1.) Further, the LTV set forth in the Executive Summary from that

appraisal was 82%, which the Executive Summary described as "high for a declining market."

(R. Exh. 1959 at 2.) In fact, the LTV was above the limits in the Bank's Loan Policy and

relevant regulatory guidance, both of which limited LTV on a project like this to 80%, (Jt. Ems.

31 at 73, § 2.2.4; 12 C.F.R. Pt. 365, Subpt. A, App. A, Supervisory Loan-to-Value Limits.)

Despite this, the Bank did not update the value of the property and nothing in the Executive

Summary ox the minutes reflected that the~age of the appraisal ox the LTV were approved as

exceptions to Bank policy, (Jt. Ems. 115; R. Exh. 1959.) Faigin admitted that the LTV was an

issue and part of the calculation of the loan. He did not testify that the Board was made aware of

the relevant policies. (Tr. 3968-69.)

Finally, there is some confusion regarding a land draw taken by the guarantor at the

origination of this loan. The documents reflect that the borrower took a $2.5 million cash

distribution for the land when CTB originated the loan —essentially purchasing the land from

itself (Tr, 2738-39; R. Exh. 1959 at 19.)



h, SCH

The SCH loan, loan #31396, was a $24 million loan scheduled to mature in January 2008

with 2 options for 3-month extensions, It was 11%disbursed and 3%complete. The borrower

was Schaefer Property, LLC, a single purpose entity. The managing member was a corporation.

The loan was guaranteed by two families, the O'Connells and the Chengs. The purpose of the

loan was f nancing the construction of three 2-story senior condo buildings, which were Phase III

of amaster-planned project in Chino, California. (FDIC Ems. 56 at 75-76.)

The Executive Summary was prepared by Kathleen Gregory, the underwriter hired while

the CTB review was already under way. It recommended~purchase of the loan based on

"excellent location, experience and financial strength of the borrower/guarantor, market

absorption, and acceptable LTC." (FDIC Ems. 56 at 76.) As to location, the Executive Summary

stated, that "[t]he area housing market is strong and demand is expected to continue to grow." It

stated that the managing member of the borrower was a corporation whose principals were

experienced developers and builders. It also stated that the guarantors had combined net worths

of over $16 million. The Executive Summary did not contain an LTC, LTV or a value for the

project. It stated that absorption in the county had dropped to a nine quarter low, but remained

strong in the project's submarket. (FDIC Ems. 56 at 75-76.) The Banlc purchased a $21.5

million, or 89.6%, participation interest in the loan. (FDIC Ems. 56 at 75; Jt. Exh. 115 at 3.)

The CTB documents in the Board packet for this loan contain inconsistent dates for the

construction of the project. At one point, the CTB credit memo stated that construction had

begun in May of 2006 and was expected to be completed in February of 2007. (FDIC Eli. 56 at

93.) Later in the same CTB memo, it stated that only the tentative tract map had been approved.

It went onto state that the borrower expected final map approval and building permit by June 1,
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2006 and expected to begin construction in June of 2006 with completion expected by the end of

October 2007. (FDIC Ems. 56 at 95.) There is no reconciliation of these conflicting project

timelines in the CTB credit memo. (Tr. 2717.)

The Bank's Executive Summary did not address the discrepancy between the timelines.

Instead, the Absorption section stated that the original appraiser assumed the land would be

ready for development in June of 2006 and the first homes would be complete by November of

2007 —effectively injecting a third potential timeline. (FDIC Exh. 56 at 76.) It went on to

recommend that the Bank ascertain current construction status and projected infrastructure costs,

further suggesting that the Bank did not know whether construction had begun or where it was.

(FDIC Ems. 56 at 76,) The Field Inspection, which was perfoi~ned by ~'aigin, did nothing to

clarify this issue. It was limited to a discussion of the location and included nothing about the

progress of construction. (FDIC Ems. 56 at 76.) The only reference to construction in the

Executive Summary is the first page, which stated that the project was 3%complete and the loan

was 11%disbursed. (FDIC Ems. 56 at 75.) There was nothing addressing this disparity. (Tr.

2719.)

The timeline for the project was further complicated by the fact that the CTB documents

in the Board packet showed that the term of the loan had already been extended shortly after

CTB originated it. The Board packet contained a second CTB credit memo, from-June of 2006,

that related to an e~ension of the loan's initial term from 12 to 18 months. (FDIC Ems, 56 at

117, 119.) There was no substantive explanation for the change in term mere weeks after the

loan was originated. (Tr, 2720.)

Faigin testified that he was not concerned about delays in construction because they were

common at the time. (Tr. 3953,) He also testified that the disparity between construction and



loan disbursement was due to the borrower using some of the money for pre-construction costs,

such as design and permits. (Tr. 3950-51.) There is nothing in the Executive Summary or Board

minutes that demonstrates that these explanations were relayed to the Board. (FDIC Ems. 56; Jt.

Ems. 115.) Further, even if Faigin's testimony is believed, it does not resolve the fundamental

issue of when the project was expected to be complete. Accordingly, I find that at the time this

loan was approved, the Bank had not ascertained the expected completion date and thus had not

provided it to the Board.

The final timeline complication related to this loan has to do with the time it was

projected to take to sell the completed units. The Executive Summary stated that the absorption

rate in the county was 1.35 units per week, and that the project's submarket had an absorption

rate of 5.56 units per month, which equates to a slightly higher weekly absorption rate. (FDIC

Ems. 56 at 75.) However, at either absorption rate, selling out the 107 unit development would

take over 19 months. Thus, even if the developer had begun selling units immediately upon

origination of the loan by CTB, before it even had building permits, the project would not have

been sold out by the end of the original loan term. (Tr. 2721-24.) ; On the other hand, the

Executive Summary stated that the appraiser estimated the project's absorption rate at 7.0 units

per month. Similarly, the CTB credit memo projected that paying offthe loan would require sale

of 75.91 units, which it estimated would take 10.84 months, (FDIC Ems. 56 at 76, 116.)

However, if did not state how this would be impacted by conshuction and the delays therein.

Neither the Executive Summary nor the Board minutes contain any discussion or resolution of

this issue. (FDIC Eli. 56; Jt. Each. 115.)

The final issue related to this loan is the information regarding the guarantors' financials.

The Executive Summary stated that the guarantors had combined net worths of over $16 million,
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but said nothing further. (FDIC Exh. S6 at 76.) That appears to be based on financial statements

in the CTB credit memo---one for the O'Connells, dated May 1, 2006, which showed a net worth

of $5.325 million, and one for the Chengs, dated December 15, 2005, $11.565 million. These

financial statements demonstrated that both families' assets were primarily centered on real

estate holding, including the land that was collateral for the loan. (FDIC 56 at 113, 115,) Raigin

characterized the net worth as "significant," but did not testify about any discussion of it with the

Board. (Tr. 3948.) While a net worth of almost $17 million is certainly significant, it is

impossible to overlook the fact that these individuals were guarantying a loan for $24 million

dollars. Thus, on its face, the Executive Summary demonstrated that the guarantors could not be

expected to cover the full amount of the loan if necessary. A deeper review of the CTB memo

showed that the assets they had were primarily centered in real estate, and included the property

that was the primary collateral for the loan, further decreasing the amount that could be expected

from the guarantors. Despite this, there is nothing in the Executive Summary or the Board

minutes addressing the adequacy of the guaranty. (FDIC Ems. 56; Jt. Exh. 11 S.)

9. Closing and Funding of the CTB Loans

After the CTB Loans were approved, the Bank staff turned to closing the transaction. On

September 29, 2006, Gumbiner sent Vecchio an email with a spreadsheet showing what material

was still missing~from the Bank's files and indicating what he thought was needed to close. (Jt.

Exh. 111; Tr. 1822-23.) On October 5, 2006, Vecchio sent an email to Bank staff assigning

various tasksrelated to closing the CTB Loans. Gumbiner was put in charge of obtaining

missing items and working with Eric Rosa, a CTB employee, to obtain CTB final approval for

the transaction. (Jt. Ems. 113.) Vecchio sent this email immediately before she left on a vacation

to Italy until October 24, 2006. (Jt. Exhs. 113, 114; Tr. 1823-24.)
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The email was meant to assign relevant tasks to everyone in the event the CTB loans

closed before Vecchio returned. (Tr. 1823-24.) In fact, the email suggested that CTB loans

close the following week —while she was on vacation. (Jt. Exh, 113.) The CTB loans did not

actually close until shortly after Vecchio returned. On October 25, 2006, the participation

agreements were executed. (Answer, ¶ 7S.) On October 26, 2006, Faigin approved a wire to

fund the Bank's participations in the CTB Loans. (Jt. Exh. 77 at 3-4; Tr. 3826-29.) Faigin

offered inconsistent testimony about this approval, Initially, he testified that he did not recall

any specific conversations with Vecchio about funding the CTB Loans, (Tr. 3826-29.) He later

testified that he and Vecchio had an understanding that the CTB Loans were not to be funded

unless all conditions related to them were satisfied. (Tr. 3890.) Then, on cross-examination, he

testified it was his responsibility to ensure that the conditions were satisfied prior to funding the

CTB Loans. (Tr. 4523-24.) Vecchio's absence from the Bank during the time when any

necessary follow up on the CTB Loans should have been occurring undercuts Faigin's claims

that he was relying on Vecchio to make sure these matters were handled.34 There is no evidence

in the record of any e~'orts to ensure that the conditions were satisfied prior to approving the

wire.

10, Lannan's Participation and His Fee

As noted earlier, at the time the CTB Loans were approved, Lannan had an agreement

with the Bank under which he was paid a fee for all loans he referred to the Bank, including the

CTB Loans. (FDIC Eli. 20 at 59.) Despite this, Lannan took part in the Board meeting where

the CTB Loans were approved. He moved for the approval of three of the CTB Loans and

seconded the motions on two others. (Jt, Exh. 115 at 2-4.) Additionally, Lannan assisted Bank

34 Vecchio was not the only senior staff member absent between the approval and closing of the CTB Loans, Eric

Mat~tz, another Bank employee who was extensively involved in the pre-approval review of the CTB Loans, was

also on vacation from September 29, 2006 to October 20, 2006. (Jt. Exh. 11 I).
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staff in the initial review of the documents from CTB —something Vecchio had never seen a

director do before. (Tr, 1715-17.) Faigin admitted that Lannan should not have been allowed to

vote on the approval of the CTB Loans and that it was Faigin's responsibility to prevent it. As to

why he allowed it, Faigin said only that it did not occur to him. (Tr. 3833,)

On November 30, 2006, the Board voted to approve payment of a $75,000 fee to Lannan

for referring the CTB Loans to the Bank.35 (FDIC Ems. 116 at 9.) However, Faigin had already

directed Sasaki to make that $75,000 payment to Lannan on November 14, 2006 -more than two

weeks before the Board approved it. (FDIC Each. 127.)

Faigin's testimony about the payment to Lannan and his feelings about it shied as he

was confronted with the evidence. He initially testified that he thought the fee to Lannan was

"horrendous," and that he did not recall directing Sasaki to pay the fee before the Board

approved it. (Tr. 43 85.) When he was shown evidence that he had done just that, Faigin testified

that he considered bringing in the CTB Loans to be an extraordinary result because it was the

Bank's first significant progress in moving mto ADC lending. (Tr. 4386-87.) Faigin then

testified that he directed the payment prior to its approval because he believed it had been

approved at the September 25, 2006 Board meeting. (Tr. 4387.) It had not. (Jt. Ems. 115,)

Faigin's contradictory testimony, which is not supported by the record, further demonstrates his

tendency to be Iess than candid during his testimony.

While Faigin's motivations remain unclear, the following facts are established: Faigin

knew Lannan had a financial interest in the CTB Loans; Faigin allowed Lannan to vote on the

approval of the CTB Loans; and Faigin directed Bank staff to pay Lannan's fee before the

payment was authorized by the Board.

3s Lannan did not attend this meeting. (FDIC Exh. 116 at 1.)
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F. Hiring of Eric Rosa as CLO

Eric Rosa ("Rosa") was CTB's Executive Vice President and Head of Real Estate. (Jt.

Stip, ¶ 13. 36 He was one of the Bank's key points of contact at CTB, and was still actively

involved on behalf of CTB as late as October 25, 2006, while the parties were working out the

final terms of the participation agreements. (Jt. Ems. 113; R. Exh. 2238'.) Shortly after the CTB

transaction closed, the Bank fired CTM employee, Eric Rosa ("Rosa"), as its new Chief Lending

Officer. He executed an employment agreement with the Bank on October 31, 2006, His first

day at the Bank was November.l3, 2006

The negotiation related to Rosa's employment with the Bank began some time earlier.

Faigin testified that Lannan initially suggested that the Bank attempt to hire Rosa. (Tr. 3830,)

On August 31, 2006, the Boards of the Bank and the Holding Company authorized Faigin to

enter into negotiations with Rosa to become the Bank's CLO. (FDIC Ems. 11 l; Tr. 4236.)

Around this time, Faigin had discussions with Rosa about joining the Bank. (Tr. 3831, 4237.)

Faigin's testimony about the timing of his negotiations with Rosa was contradictory.

After admitting to an initial meeting, Faigin testified that he believed he had told Rosa that they

could not continue negotiations until the CTB transaction closed. (Tr. 4241.) However, when

confronted with the fact that the transactions closed only a few days before Rosa signed his

employment agreement with the Bank, Faigin conceded that it seemed unlikely that the

negotiations took place in such a short time, (Tr. 4242.) He later admitted he was negotiating

with Rosa in October, prior to the closing on the CTB Loans. (Tr. 4245.) This is another

instance where Faigin's testimony is inconsistent and contradictory.

Other evidence shows that Faigin was negotiating with Rosa before the CTB transaction

36 The parties' Joint Stipulations of Fact contain two paragraphs numbered 13. This is a refe~•ence to the second

paragraph 13.
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closed. Vecchio testified that Faigin told her that one of the reasons for the rush to close the

CTB transaction was so that the Bank could hire Rosa. (Tr. 1746.) She believed the rush was

attributable to Faigin's desire to hv~e Rosa, who Faigin believed could accelerate the Bank's

move into ADClending. (Tr. 1859.) Gumbiner likewise testified that the CTB timeline was

driven in part by the desire to hire Rosa by year-end. (Tr. 843-44.)

After Rosa was hired, he was allowed to realign the staff to create an arrangement in

which the underwriters were paired with specific loan officers. Under this system, Gumbiner

and Dent still reported to Vecchio, but the other underwriters reported to Rosa. (Tr. 3736, 4247.)

This was a partial reversal of the change Faigin had made when he became president of the Bank

and split the CLO and CCO functions. Faigin admitted that the change represented "slippage" in

underwriter independence. He testified he allowed the reorganization because he felt he had to

give Rosa "some leeway" when he joined the Bank. (Tr. 3736, 4247.) Faigin testified that,

while he would have preferred not to have made the change, he felt that with Vecchio and

Gumbiner in place, the Bank still had appropriate controls. (Tr. 4247.) Vecchio and Gumbiner

disagreed. Vecchio testified that she was uncomfortable with the arrangement and worried it

would result in corners being cut, (Tr. 1661.) Gumbiner viewed it as a conflict of interest. (Tr.

918.) Vecchio reported these concerns to Faigin, but the realignment stayed in place until Rosa

left the Bank. (Tr. 1661.)

Rosa was with the Bank for a little more than one year. He was terminated in January

2008. (Tr. 3832-33; Jt. E7ch. 18 at 7, 45.) During his time at the Bank, Rosa repeatedly

circumvented loan administration policies and procedures without management or Board

approval. (Jt. Eli. 18 at 7.)
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G. Sale of the Beverly Hills Branch

In November 2006, the Bank sold its Beverly Hills branch, which had been its main

source of retail deposits. (Jt. Exh. 7 at 3,) Faigin testified that he did not see the economic

justification for the Bank to maintain the branch. (Tr. 4825-26.) Kiley disagreed with the

decision. He was concerned about its effect on the Bank's liquidity. (Tr. 755; FDIC Ems►. 158.)

In the September X2, 2006 Article, he was quoted as stating that he disagreed with the Bank's

strategy of relying on wholesale funding because, "[c]ore deposits are just cheaper and more

stable." (FDIC Exh. 158 at 2.)

The evidence shows that the decision to sell the Beverly Hills branch was actually driven

by considerations of earnings, rather than liquidity. Faigin testified that a financial analysis by

the Bank determined that the Beverly Hills branch was costing the Bank approximately $1

million per year. (Tr. 3837-38.) This analysis examined the overhead cost of maintaining the

branch. It then deducted the increased cost of relying on wholesale funding versus core deposits,

which Faigin testified was nominal. Additionally, Faigin testified that the Beverly Hills branch

did not bring in any loans. (Tr. 3838-40.) He testified that the sale of the branch impacted the

Bank in two ways. First, it resulted in $1 million of positive cash flow. Second, the Bank

received $8 million for the branch. (Tr. 3841, 3867.) Faigin received a bonus of approximately

$350,000.00 in connection with the sale of the branch. (Tr. 4831; FDIC Exh. 204.)

This focus on the earnings of the Beverly Hills branch came despite the undisputed fact

that the ongoing regulatory concerns about the Bank related to its liquidity and funding, not

earnings. Tha Bank had consistently received unsatisfactory ratings for liquidity. (Tr. 426-27,

742-43, 4827.) In the time leading up the Bank's entry into ADC lending through the date of its

failure, the Bank was more reliant on wholesale funding than 97-98% of its peer banks. (Tr.
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472-75, 4828-29; Jt. Ems. 4 at 2.) Faigin admitted that he was aware ofthe Bank's low reliance

on core deposits and that this placed the Bank out of the mainstream of banking. (Tr. 4828-29.)

This reliance on wholesale funding presented a severe risk to the Bank's funding in the event its

capital rating fell below "well capitalized." If that were to happen, statutory restrictions would

prevent the Bank from replacing or renewing its wholesale funding —essentially placing its

operating liquidity at risk. (Tr. 677-79, 2773; Jt. Ems. 7 .at 3.) When asked about the Bank's

contingency plan for such an event, Faigin testified that the Bank's shoz~t-term plan was to

significantly increase its wholesale borrowing as a capital problem approached, in an effot~t to

secure sufficient cash to survive, until it could improve its capital position and resume

borrowing. Faigin admitted that this was ashort-term plan that did nothing to reduce the Bank's

reliance on wholesale funding, and that the Bank had no long-term plan for dealing with liquidity

problems. (Tr. 4829-30.)

Faigin downplayed any concerns about how the sale of the branch affected the Bank's

funding or liquidity, He testified that he does not believe it had a material effect on the Bank's

funding strategy. (Tr. 3 841.) He further opined that few of the retail deposits at the Beverly

Hills bank were what he termed "true core deposits" because the Bank's depositors were prone

to moving their deposits when rates changed. (Tr, 3720-21.) Finally, he testified that he

disclosed the plan to sell the branch to regulators one or two months before it closed, and no one

raised any objection. (Tr. 3836-38.)

FDIC Field Supervisor McGibbon testified that he likely did receive notice of the

impending branch sale, but did not think much of it because the FDIC had no authority to stop an

institution with an overall two rating from selling a branch. (Tr. 581.) McGibbon opined,

however, that in light of the historical liquidity concerns at the Bank and its shift into riskier
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ADC lending, the sale was inconsistent with Faigin's duties to the Bank. (Tr. 581.)

H. The 2006 Examination ofthe Bank

1, Planning and Focus of 2006 Examination

On November 20, 2006, the FDIC commenced an examination of the Bank ("2006

Exam"), which examined its conditions as of September 30, 2006. The examiner in charge

(`BIC") of the 2006 Exam was Bettine Levy ("Levy"). (Jt. Ems. 7 at 1.) The examination team

included nine examiners, including Levy. The exam staff spent a total of 931.5 hours on the

2006 Exam. (R. Ems. 117; Tr. 2275-76,)

Prior to beginning the 2006 Exam, Levy prepared apre-examination planning report

("PEP Report"), which is standard practice. (Jt. Exh 9; Tr. 2271.) On November 16, 2006, Levy

met with Faigin as part of her pre-exam planning, another normal part of the process of planning

an exam.. (Jt. Ems. 9 at 2; Tr. 2271.) They discussed the Bank's new focus on ADC lending and

the sale of the Beverly Hills branch. (Jt. Exh. 9 at 2.) Levy did not question Faigin about his

ADC lending experience during that meeting. (Tr, 2357-60.) She did not recall whether Faigin

specifically mentioned the CTB Loans during this meeting. (Tr. 2272.) Levy also reviewed the

Article as part of her pre-exam preparation. (Tr. 2273.) According to the PEP Report, the 2006

Exam focused on, among other things, the Banlc's new ADC lending, its funding strategy, the

impact of the sale of the Beverly Hills branch and the change in management at the Bank. (Jt.

Ems. 9 at 3.) Levy testified that the focus on ADC lending was at least in part the result of the

concerns raised by Kiley in the Article. (Tr. 2309.)

Levy testified that one of the goals of the 2006 Exam was to determine if the Bank's staff

had the requisite expertise to handle its new ADC lending program. (Tr. 2360-63.) Levy had

conversations with Faigin about his ADC expertise and that of the Bank's staff. (Tr. 2360-63.)
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However, she did not recall any conversation with Vecchio about the issue, and she did not

interview Rosa. (Tr, 2360-63.) While she agreed it was likely that she spoke to some Bank staff

about their ADC experience, she did not remember who. (Tr. 2364.)

2, Loan Review During the 2006 Examination

Loan review is a nornnal part of an examination. (Tr. 390.) Generally, 30-SO% of the

total time spent on an examination is spent on loan review. (Tr. 2276.) Examiners performing

loan review go over the information in the loan file to assess the risk of the loan at the time of the

exam. (Tr. 332, 388, 2276.) The PEP Report set forth the scope of loans to be reviewed during

the 2006 Exam. According to the PEP Report, the goal was to examine all loans over $10

rr~illion dollars, all ADC loans over $3 million and all new loans originated after August 31,

2006. (Jt. E~h. 9 at 3.) This scope encompassed all of the CTB Loans. Levy testified that the

examiners did not specifically target the CTB Loans, but they did target that type of loan. (Tr.

2309.)

At least seven of the eight CTB Loans were examined during the 2006 Exam. (R. Exh. 2

at 2; Tr. 396, 2324.) All seven loans were passed. (Tr. 2324; R. E~t1~s. 4-7.) According to the

2006 ROE, three of the CTB Loans (MAG, NEV and VIN) were found to be underwritten using

improper valuations in contravention of FDIC rules and regulations. (Jt. Exh. 7 at 8; R. Exh. 8 at

3.) The 2006 ROE also stated that NEV had an LTV of 82°/a —above the 80%supervisory limit

— a fact not appropriately documented and reported to the Board. (Jt. Ems, 7 at 8.)

It does not appear that the examiners discussed the CTB Loans or their underwriting with

the Bank's staff during the 2006 Exam. Levy testified that she did not speak to any Bank

employees or directors who had concerns about the CTB Loans. Nor did she recall any
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conversations with Vecchio, Gumbiner or Giles.37 (Tr. 2292-93.) She also testified that she did

not see the e-mails Gumbiner sent to Vecchio where he raised concerns about the underwriting

of the CTB Loans. (Tr. 2294.) She does not know if any examiners spoke to the underwriting

staff. (Tr. 2352.) Vecchio testified that she does not recall telling examiners that the CTB Loans

were not underwritten in accordance with Bank policy. (Tr, 1956, 2058.) Similarly, Gumbiner

does not recall being interviewed about the CTB Loans or sharing his concerns about the CTB

Loans or the ability of tha Bank's staff to underwrite ADC loans with the examiners. He

testified that he would recall if any such conversations had taken place, (Tr. 895-98.) Giles

testified that she had no contact with tha examiners and never expressed any concerns about the

CTB Loans to examiners. (Tr. 1417.) Accordingly, I fmd that the examiners imvolved in the

2006 Exam were never informed that the CTB Loans were not underwritten in accordance with

the Loan Policy.

3. Conclusions of the 2006 Examination

On December 14, 2006, at the conclusion of the 2006 Exam, Levy and McGibbon met

with Faigin, Vecchio, Kolasinski, Rosa, Miller, Sasaki, Vice President Douglas Thomas and

Vice President John Kardos to discuss the examiners' findings, (7t. Each. 7 at 6.) Levy's notes

for this meeting contain a summary of her initial conclusions, (R. Ems. 8.)38 Among other

things, her notes show that the examiners continued to have concerns about the Bank's liquidity.

They state that the Bank was dependent on wholesale deposits and borrowing for funding; that

its core deposits decreased with the sale of the Beverly Hills Branch; and that its funding sources

37 Examiners would not inquire about specific loans being reviewed as a matter of course, unless something in the
loan files raised concerns. Levy testified that when examiners have questions, they seek information from
appropriate bank personnel, but she did not testify that any particular questioning about underwriting was a normal

part of an examination. She also testified that she did not know what Bank personnel examiners spoke to during the

2006 Exam. (Tr. 2351-52.)
3S This exhibit is titled "First Bank of Beverly Hills, FDIC Examination, Board Meeting, December 14, 2006." (R,

Exh. 8 at 1.) However, Levy testified it was her notes for her meeting with management. (Tr. 2295, 2324,)
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could become unavailable if the Bank became uncreditworthy or its capital position weakened.

According to Levy's notes, she recommended a rating of "3" for Liquidity. (R. Ems. 8 at 1.)

Levy's notes about asset review focused on ADC lending and describe the same concerns

that were ultimately included in the 2006 ROE, and which are discussed in Section H.2, above.

Notwithstanding those concerns, Levy recommended a rating of "1" for Asset Quality. (R. Ems.

8at3.)

After the 2006 Exam was completed; the draft of the 2006 ROE, and Levy's

recommendations, were reviewed by senior FDIC officials, including Field Supervisor

McGibbon. (Tr. 662, 2296; Jt, Exh. 7 at 21.) McGibbon testified that he spent approximately

four hours reviewing the 2006 ROE before signing off on it. (Tr. 668-69.) During this review,

the Bank's rating for Asset Quality was downgraded from the "1" recommended by Levy to a

"2." (Tr. 2296,) This was a decline from the Bank's last exam, where its Asset Quality had been

rated a "1." (Jt. Ems. 1 at 6.) The downgrade was due to the higher risk of the Bank's new ADC

lending. (Tr. 359; Jt. Ems. ? at 5, 21.) Otherwise, the Bank's ratings were consistent with

Levy's recommendations. (Jt. Exh. 7; R. Exh. 8.)

In the fina12006 ROE, the Bank received a composite rating of "2," indicating an overall

satisfactory condition. (Jt. Ems. 7,at 3.) It was rated as a "2" in every CAlV~LS component

except Liquidity, where it received a "3." With the exception of the decline from a "1" to a "2"

in Asset Quality, none of the Bank's ratings changed from its prior exam. (Jt. Exh. 7 at 3.)

The Liquidity section of the 2006 ROE discussed several concerns about the Bank's

reliance on wholesale funding over core deposits and analyzed how far the Bank was from its

peers in this regard, Even before selling the Beverly Hills branch, which had been its primary

source of core deposits, the Banlc's core deposits were only 13.24% of its total assets, well below
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its peer average of 60.48%. Similarly, the 2006 ROE stated that the dependence on non-core

funding was 79.65%, well above its peer average of 28:15%, (Jt. E~h.. 7 at 3.) The 2006 ROE

also noted that the Bank's brokered deposits had increased by 93.58% from the prior year. (Jt.

Ems. 7 at 3.) The 2006 ROE raised concerns about the cost and stability of the Bank's funding

strategy. It stated that the Bank's funding was generally more expensive than core deposits. It

also raised the concern that the Bank's funding sources could become unavailable if the Bank's

capital position declined and it became subject to regulatory restrictions. (Jt. E~ 7 at 3; Tr,

436.)

Although the 2006 ROE concluded that the Bank's overall Asset Quality was "still

satisfactory," it set forth some concerns and concluded that Asset Quality had declined since the

prior exam. (Jt. Ems. 7 at 4-5, 8.) The ROE's discussion of problems and violations relating to

specific loans is described above in the discussion of the loan review during the 2006 Exam.

Additionally, the 2006 ROE noted that the Bank had significant concentrations in commercial

real estate lending and that it had moved into ADC lending — a higher risk area lending area. (Jt.

Exh. 7 at 5.) The 2006 ROE identified these concerns as the reason for downgrading the Bank

from the rating of "1" it had received as its last exam to a "2" in the 2006 Exam. (Jt. Exh. 7 at 5,

21.)

The 2006 ROE described the Bank's Capital as satisfactory; however, it questioned the

amount of the dividends paid by the Bank. It noted that the Bank had agreed to pay quarterly

dividends of $3 million to its holding company, and that those dividends consumed the majority

of the Bank's net income, The 2006 ROE also stated that Faigin had informed regulators that he

would recommend ending the dividends in 2007, in light of the Bank's growth plan, its

projections that return on average assets would decline in 2007 and its required equity levels.
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The 2006 ROE agreed that the concerns Faigin expressed, and the Bank's commercial real estate

concentration levels, made ending the dividends prudent. (Jt. Exh. 7 at 5.)

I. The Bank's Other ADC Lending

Between December 16, 2006 and July 7, 2007, the Bank originated four more large ADC

loans. (Jt. Stip. ¶¶ 14-17.)

1. LV215

The LV2151oan, loan #800365, was approved on December 19, 2006 as a $17.85 million

loan. (Jt. Ems. 47.) Tt was an interest-only loan that had a term of two years, with one option to

renew for 12 additional months. (Jt. Exh. 46 at 1,) It was secured by 10 acres outside Las

Vegas, Nevada. (Jt. Exh. 47 at 1.) The borrowers were Las Vegas 215, LLC and Apache Dream,

LLC, and the loan was guaranteed by the Koroghli Family Trust and Ray Koroghli. (Jt. Ems. 46

at l.) Mr. Koroghli was the managing member of Las Vegas 215, LLC and the designated

property manager for Apache Dream, LLC. (Jt. Each. 46 at 7.)

The purpose of the loan was to refinance the purchase of the subject property and provide

an interest reserve. (Jt. Exh. 46 at 7.) According to the Bank's credit memo, the property had

been purchased in May of 2005 for $17.5 million, using two purchase assignments, which cost

$3.5 million each, bringing the total cost of the land to $24.5 million. The property first went,

under contract in November 2004, prior to a zoning change. The credit memo went on to state

that the zoning change had an immediate impact on the value of the land, raising it to $47.9

million. (Jt. Ems. 46 at 7.) The sale of the property was the primary anticipated source of

repayment for the loan, (Jt. Ems. 46 at 10.) The credit memo stated that there was a verbal

contract to sell the property to Whitehorse Hotel &Casino for $47 million, which intended to

build afive-story hotel and casino on the property. (Jt. Ems. 46 at 7-8.) The guaranty was the
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secondary source of repayment. (Jt. Ems. 46 at 10.) There is nothing in the credit memo

regarding any plans for the borrower to develop the property.

The financial analysis done in connection with the loan raised several issues regarding

the guarantor's finances. First, his assets~were mostly illiquid real estate holdings. Second, the

credit memo stated the guarantor had approximately $2 million in liquid assets, but does not

describe what they were. (Tr. 2796; Jt, Ems. 46 at 7-8.) FDIC Case Manager Cornell-Pape

testified that her review of the supporting documents revealed no evidence that the guarantor

actually had $2 million in liquid assets. (Tr. 2798.) Additionally, the guarantor had negative

cash flows in 2004 and 2005 and his assets were spread across 20 real estate entities. (7t. Ems. 46

at 8.)

For his part, Faigin defended both the loan and the guarantor. He described the loan as a

"classic land play," where prior development restrictions had limited the value ofthe subject

land. He testified that once the restrictions were removed the land's value shot up. (Tr. 4001-

02.) He also testified that the guarantor had a good history of buying land and securing zoning

changes to increase its value, and that the Bank relied on that experience in approving the loan.

(Tr. 3999-4000.) He later testified that while a further variance was necessary, he felt that the

appropriate zoning was in place to justify the increased value of the land. (Tr. 4772.)

Faigin also defended the use of an interest reserve in connection with this loan. He

pointed to the very low LTV on this loan, 39%, as evidence of the low risk that the Bank would

not suffer any loss. He further testified that every land loan he had ever done involved an

interest reserve, which he believed was appropriate. (Tr. 3994.) Similarly, while they did not

agree that interest reserves were always appropriate on land loans, both Vecchio and Gumbiner

testified that they concluded that the interest reserve on this loan was appropriate because of the
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low risk of loss, (Tr, 1215, 2108-09.)

Finally, Faigin denied that the guarantor's financials raised concerns. He testified that all

developers have their net worth tied up in multiple real estate projects. (Tr. 3996-97.) Further,

he stated that the guarantor's negative cash flow was a balancing. He asserted that developers

have irregular cash flow, which tends to be "feast or famine." (Tr. 3999.) He also stated that the

negative cash flow might indicate the developer had limited cash, but it also showed he covered

his debts. (Tr. 3998.) Faigin also pointed out that the guarantor had $2 million in liquid assets,

although he did not explain what they were or contradict Cornell-Pape's testimony that there

ware no documents evidencing their existence in the Bank's files. (Tr. 3998.)

2. LV18

The LV181oan, loan #800364, was approved on January 16, 2007 as a $29 million loan.

(FDIC Exh. 119 at 1-2.) It was an interest-only loan that had a term of one year, with two

options to renew for 12 additional months. (Jt. E~h. 49 at 10.) It was secured by 42 acres in Las

Vegas, (FDIC Ems. 119 at 1; Jt. Exh. 49 at 21,) The borrower was Las Vegas Mobil 18, LLC,

and the loan was guaranteed by the Koroghli Family Trust and Ray Koroghli. (Jt. Exh, 49 at 10,)

Mr. Koroghli was the managing member of Las Vegas Mobil 18, LLC. (Jt. Exh. 49 at 20.) On

February 22, 2007, Kolasinski submitted a memo to the Credit Committee recommending that

the initial funding provided ba increased from $23.13 million to $24.43 million. The memo

explained that the increase was necessary because the Bank closed the loan later than initially

anticipated. The borrower had obtained a short term loan to cover the period until the Bank

closed the loan, and needed the additional disbursement to pay that loan. (Jt. Each. 49 at 1.)

The purpose of the loan was to refinance the acquisition of the subject property and

provide an interest reserve. (FDIC Exh, 119 at l; Jt. Exh. 49 at 20.) The subject property was
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purchased in 2005 for $32 million, and according to the credit memo, it had appreciated to $108

million because of a change in zoning. (Jt. Ems. 49 at 20.) The credit memo listed the primary

anticipated source of repayment as a construction loan to develop the property. It listed sale of

the property' and the guarantees as the secondary and tertiary sources of repayment respectively.

(Jt, Exh. 49 at 22.) However, the credit memo does not discuss any planned development or any

potential sale of the property.

The subject property contained an operating mobile home park, but the Bank obtained an

appraisal that estimated a hypothetical value for the property as vacant land. (Tr. 2807-08.) An

appraisal review obtained by the Bank in January of 20071isted several risks involved in relying

on the hypothetical valuation, primarily relating to the potential difficulty in closing the mobile

home park. (R. EXh. 550 at 6.) While the credit memo did reference the mobile home park, it did

not state that the appraised value was a hypothetical value. (Tr. 2807-08; Jt. Ez~h. 49 at 21.)

In addition to being based on hypothetical assumptions, the appraised value of the

property reflected a large increase in value in a short time. The property had been purchased in

March 2005 for $32 million; however, the appraised value set forth in the credit memo was $108

million, (Jt. Eli. 49 at 20.) The only explanation offered for this large increase in value was the

fact that the property had, like LV215, benefited from a zoning change. (Tr. 2810-11; Jt. Ems. 49

at 20.)

Additionally, the financial data presented in connection with this loan was the same

information presented in support of LV215, the other Koroghli loan. (Tr. 2813.) However, when

the closing of the loan was delayed, the developer got interim financing rather than pay his

existing expenses himself, despite purportedly having $2 million in liquid assets. (Tr. 2813-17;

Jt. Ems. 49 at 1, 30.)
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Faigin's testimony about this loan was similar to his testimony concerning LV215. He

testified that he voted to approve the loan because of the location and the financial strength of the

guarantor. He specifically pointed to the very low LTV (27%) and the high demand for vacant

land in Las Vegas. (Tr. 4012; Jt. Ems. 49 at 23.) He testified that the increase in value was an

"amazing home run," but that similar increases had been occurring in Las Vegas for 7-8 years.

(Tr. 4015-16.) With regard to zoning issues, Faigin testified that he thought that obtaining any

needed approvals would be ministerial. (Tr. 4016.) He testified that he had brought in his own

zoning expert to assure him that closure of the park would not be a problem, but he failed to

identify that expert or introduce any supporting documentation. (Tr. 4788-89.) He also relied

on the fact that the appraiser retained was a specialist in mobile home park conversions, (Tr.

4017-18,)

3. DOR

The DOR loan, loan #800392, was approved by the Directors' Loan Committee on May

29, 2007 as an $11.5 million loan. (Jt. Ems. 117.) It had afive-year term, with interest only

payments for the first two years. (Jt. Ems. 35 at 5, 14.) It was secured by a five-story building at

30 Dore Street in San Francisco. (Jt. Exh. 35 at 14, 18.) The borrower was 30 Dore LLC, and the

loan was guaranteed by George F. Hauser, who was the developer of the project. (Jt. Ems. 35 at

6, 14.)

T'he purpose of the loan was to refinance an existing construction loan being used to

construct a 42-unit condominium project at the subject property and provide an interest reserve.

(Jt. Exh. 35 at 14.) Upon. completion, the borrower intended to operate the property as an

apartment complex rather than sell it. (Jt. Ems, 35 at 14.) T'he credit memo stated that the loan

would be repaid from cash flow from the property, sale of the units, liquidation of the collateral
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and the guaranty. According to the credit memo, the sale of 34 of the 42 units would fully repay

the loan. (Jt. Exh. 35 at 16.)

T'he credit memo disclosed that the project's Debt Service Coverage Ratio ("DSCR")
39

did not meet the requirements of the Bank's Loan Policy. (Jt. Ems. 35 at 15.) The Loan Policy

required that multi-family properties, like this one, have a DSCR of 1.15:1 or higher. (Jt. Exh.

31 at 41, §1.4.3.1; Tr. 2830.) While the credit memo did state that the project's DSCR did not

meet the Banlc's policy (Jt. Ems. 35. at 15), it was less than clear about what was the actual

DSCR. In the transaction summary, it stated that the maximum loan amount was based on a

DSCR of 1.05:1 during the interest-only payment period. Later in the same section, it stated that

the DSCR for principal and interest payments would drop to 0.92:1. (Jt. Exh. 35 at 14.) Still,

later, the credit memo disclosed that there would be a junior lien on the property, and the DSCR

for the combined first and second liens would be 0.84;1.40 (Jt. Exh 3 5 at 15.) Thus, any way the

credit memo calculated DSCR, it was below the requirements of the Bank's Loan Policy, and if

principal payments were taken into account, it was below the amount needed to service the

project's debt. In its assessment of the strengths and weaknesses of the loan, the credit memo

stated that the low DSCR, which it stated was 1.05:1, was a key risk factor. The credit memo

stated that it was mitigated by the interest reserve, Ivv~. Hauser's personal liquidity and his ability

to sell units in the project or other condos he owned. (Jt. Exh. 35 at 40.)

The credit memo also suggested that the borrower might obtain a more favorable DSCR

in the future if it could refinance the loan at a lower rate, which it suggested might raise the

DSCR to 1.24:1 if it was calculated on an interest only basis or 1.02:1 on an interest and

39 Debt Service Coverage Ratio is the ratio of cash flow available to meet debt o bligations to the amount of those
debt obligations. For example, if a property had $100 in available cash flow and debt obligations of $50, its DSCR
would be 2;1. A DSCR under 1;1 indicates that available cash flow is insufficient to meet debt obligations.
40 The credit memo stated that Mr. Hauser would be servicing the junior debt out-of-pocket, which seemed to imply
that it was not necessary to include the junior debt when calculating the DSCR. (Jt. Exh, 35 at 15.)
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principal basis. (Jt. Exh. 35 at 15.) But this hypothetical refinance, if available, would not be the

loan at issue, but a loan that replaced it.

Despite the numerous DSCRs, and calculation methods, set forth in the credit memo, the

only discussion of the DSCR in the minutes stated that the DSCR was 1.05:1, which it

characterized as "light." (Jt. Ems. 117.) Nothing in the minutes expressly stated that this DSCR

of 1.05:1 (the highest of all the credit memo's calculations) failed to meet the Bank's Loan

Policy or that the loan was being approved as an exception to policy. (Jt. Ems. 117.)

The financial analysis in the credit memo indicated that Mr. Hauser, the developer and

guarantor, had a negative cash flow of approximately $1 million in 2004 and approximately $2

million in 2005. (Jt. Exh. 35 at 39.) It also indicated that Hauser's rental properties operated at a

loss in 2004 and 2005, and as of the date of the memo were "operating at or near breakeven."

(Jt. Exh 35 at 39.) Hauser's negative cash flow, and his strategy of holding his properties as

rentals, were listed in the credit memo as key risk factors related to this loan. (Jt. Ems. 35 at 40.)

Despite his large negative cash flow, the credit memo stated that Mr. Hauser would make the

payments on the junior debt personally. (Jt. Ems, 35 at 15; Tr. 2838.)

Faigin admitted that as an apartment building, this project would be "marginal" at paying

off the loan; however, he testified that the units would ultimately be sold, and the sale of 34 units

could pay off the loan. (Tr, 3983-84; 7t. Each. 35 at 16.) He also pointed. out that Hauser had

$800,000 in liquidity and a $250,000 interest reserve that the Bank could draw on in the event of

a shortfall, (Tr. 3987-89; Jt. Exh. 35 at 5.) Finally, Faigin testified that Hauser had other condo

projects he could sell to pay the loan, but he admitted that the credit memo did not provide any

information about the debt encumbering Hauser's other projects. (Tr. 3987-89, 4764.)
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4. ACA

The ACA loan, loan #800408, was approved by the Board on July 20, 2007 as a $15

million loan. (Jt. Ems. 118.) It was atwo-year, interest-only loan. (Jt. Ems. 42 at 147.) The loan

was secured by 60.57 acres of vacant land in Carlsbad, California. (Jt. Ems. 42 at 147; 118.)

The borrower was Acacia Investors, LLC, and the loan was guaranteed by Stephen Taylor, who

was one of the principal figures directing the project,41 (Jt, Ems. 42 at 148.)

The purpose of the loan was to refinance the existing debt on the property, provide fitnds

to obtain zoning changes, and provide an interest reserve. (Jt. Ems. 118 at 1; 42 at 157.) The

credit memo stated that the debt service would be provided by the interest reserve and that the

loan would be repaid by the sale of the property after the zoning changes were secured. (Jt. Exh.

42 at 158.)

At the time the loan was approved, the zoning for.the subject property allowed for the

construction of 103 single-family residences. The borrower was seeking an amendment to allow

for the development of 468-unit condominium units. According to the credit memo, the city was

favorably disposed to the requested change and its approval was considered "very probable." (7t.

Ems. 42 at 158-59,) In exchange for the zoning change, the city was expected to require the

borrower to construct a bridge to connect two sections of the property that were separated by a

canyon. (Jt. Ems. 42 at 159.) The credit memo included a projected tune table for various

milestones in the zoning approval process. According to this time table, final approval of the

property's tentative tract map was expected in the second quarter of 2009, with construction of

al Mr. Taylor's exact ownership interest and investment in the project is unclear. According to an organizational

chart included in the credit memo, Acacia Investors, LLC, the borrower, is owned and managed by other entities,
which each have their own ownership sh~ucture, It appears Mr. Taylor was affiliated with various entities that
owned and/or managed Acacia. (Jt. Exh, 42 at 172.) Additionally, the credit memo listed other projects that it stated

Mr, Taylor had developed. (Jt. Exh. 42 at 169-70.) The credit memo also stated that an unnamed corporation
owned by Mr. Taylor and James Kubicka, another person listed an "integral part of the deal," had an option to
purchase the property upon receipt of a tentative tract map. (Jt. Each. 42 at 158.)
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the bridge to begin thereafter and take approximately 12 months to complete. (Jt. Exh. 42 at

159.) Thus, according to the projections in the credit memo, the required bridge would not be

completed until a$er the loan term expired. (Tr, 2858-59.) The credit memo listed getting the

zoning changes and the length of time the borrower would need to carry the loan while doing so

as key weaknesses in the credit. (Jt. Exh. 42 at 174-75.)

The credit memo also demonstrated a sharp rise in the appraised value of the subject

property. The subject property was assembled by combining four parcels that the borrower

purchased between 2004 and 2006 for a total price of approximately $14.8 million. (Jt. Exh. 42

at 157.) However, the credit memo stated that the appraised value of the property under its

current zoning was $28.22 million and $50.93 million with the desired zoning change. (Jt. Ems.

42 at 162-65.) The appraiser arrived at these valuations by using what is known as a "land

residual value" method. Under this method, the appraiser estimated the value of the land if it

was improved to a certain condition (in this case, lots ready for construction) and deducted the

developer's estimated costs to improve the land to that state. (Jt. Each. 42 at 164-65; Tr. 2850-

S6.) While Faigin testified that the LTV of the land in its current condition was very strong at

S3%, he did admit that the credit memo did not adequately explain how the valuation had been

calculated, (Tr, 3972-73, 4792-93.) He testified that he was recovering from a heart attack at the

time this loan was approved and admitted that he may not have paid as much attention as he

should have to it. (Tr. 4794.)

The credit memo described the subject property as ranging "from level areas to rolling

hilltop areas to sloping ravine-like areas." It also described a portion of the land as

"undeveloped canyon open space." (Jt. Ems. 42 at 158.) Similarly, the Board minutes reference

the city's desire to have the developer build a bridge over the canyon to connect a roadway. (Jt.
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Ems. 118.) However, neither the credit memo nor the minutes discuss the existence of sloping

ravines and a canyon on the property as they related to the Loan Policy's prohibition on making

loans for construction on, among other things, "[p]roperties with difficult topography (e.g., steep

hillside or excessive, soil import)." (Jt. Ems. 31 at 70-71, §2.1.3.)

J. 2007 Examination of the Bank

In 2007, the California Department of Financial Institutions ("CDFI") conducted an

examination of the Bank ("2007 Exam") using financial statements and information as of June

30, 2007, and loan information as of July 31, 2007. (Jt. Exh. 12 at 3.) The FDIC did not

participate in the 2007 Exam. (Tr. 478.) It did, however, review the CDFI's Report of

Examination ("2007 ROE"). (Tr. 428.)

The CDFI 2007 ROE gave the Bank the same CAMELS ratings it had received in the

FDIC 2006 ROE. In other words, the Bank received an overall rating of "2" or satisfactory. (Jt.

Exh. 12 at 3.) It likewise received a "2" in each CAMELS component with the exception of

Liquidity, where it was rated a "3" or unsatisfactory. (Jt. Each. 12 at 4-7.) The 2007 ROE stated

that the Bank's wholesale funding was "considered inherently volatile," and that liquidity

remained less than satisfactory. (Jt. Ezch. 12 at 3-4.) The 2007 ROE also noted that while the

Bank's Capital Adequacy was still viewed as satisfactory, its capital position had declined —

largely due to cash dividends paid in 2006 and the first half of 2007 that consumed the majority

of the Bank's net income. The 2007 ROE stated that capital was expected to decline further

because the Bank intended to continue to pay $2.4 million in quarterly dividends. However, it

did state that Faigin had indicated that the Board was receptive to the idea of reducing the

dividend payment to augment the Bank's capital. (Jt. Ems. 12 at 4.)

During the 2007 Exam, the CDFI examiners reviewed six of the CTB Loans —VIN,
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MAG, SEP, OTR and both Monteverde loans. (Tr. 410.) The VIN loan was adversely

classified. (Jt. Ems. 12 at 4-5; Tr. 411-13.) Additionally, the MAG loan and the SEP loan were

classified as special mention. (Jt, Ems. 12 at 5, 14; Tr. 407.) OTR and both Monteverde loans

were passed by the CDFI examiners. (R. Ems. 11; 12; Tr. 4.07-09.) The CDFI examiners also

reviewed and passed the LV215 and LV181oans. (R. Exh. 13, 14; Tr. 410-11, 414-1.5.)

The CDFI also reviewed the fee paid to Lannan in connection with the CTB Loans, In

the 2007 ROE's comments related to Management, it noted that the Board approved the payment

of a $75,000 fee to a director (Lannan) for loan referrals (CTB). It stated that the Board needed

to expand its conflict of interest policies to require directors to abstain from transactions in which

they were interested; institute an approval process when directors request compensation for

services; institute procedures for determining the reasonableness of fees paid to directozs; and

address conflicts of interest arising from transactions between the Bank and its directors. (Jt.

Each. 12 at 7.)

The Confidential Supervisory Section ofthe 2007 ROE discussed in greater detail the

chain of events surrounding Lannan's fee and CDFI's concerns about it. It noted that in July of

2006, Faigin approved a request from Lannan for $29,000 for Lannan's efforts to secure loans

for the Bank, This fee was disclosed in the Bank's July 21, 2006 SEC Form 8-K, which stated it

was paid pursuant to an oral agreement and was limited to $29,000 in a six month period.

However, in the Bank's October 4, 2006 Form 8-K, it disclosed that the oral agreement was

amended to remove the $29,000 fee limit. Then, on November 30, 2006, the Board unanimously

approved a payment of $75,000 to Lannan for his efforts in referring the CTB Loans to the

Bank.A2 (Jt. Each. 12 at 20-21; FDIC Exh. 116 at 9.) The Supervisory Section contained the same

recommendations set forth in the Management section, discussed above. (Jt. Ems. 12 at 21.) It

42 Lannan was absent from the meeting where his fee was app~•oved. (FDIC Each. 116 at 8.)



also suggested that the fee paid in connection with the VIN loan might be void or voidable

because the loan may have been Substandard at the time the Bank purchased it. (Jt. Ems. 12 at

22.) It recommended that Lannan's fees be reviewed and that CDFI be notified of the findings.

The 2007 ROE stated that Faigin agreed with these recommendations. (Jt. Ems. 12 at 22.)

K. Dividends

Throughout its foray into ADC lending, the Bank continued to pay dividends to its

holding company. The record reflects that the Bank approved the following dividends in 2006:

~ March 2, 2006, a $3 million dividend was approved (1Z. Ems. 81 at 3-4; Tr. 2151-

52);

May 25, 2006, a $3 million dividend was approved (Tr. 2154);

• August 31, 2006, a $3 million dividend was approved (R. Exh. 2122 at 4; Tr.

2153);

• November 30, 2006, a $2.4 million dividend was approved (FDIC Ems. 116 at 3;

Tr. 2153);

The 2006 ROE stated that Faigin had indicated that he would be recommending that the

Bank cease paying dividends in 200'1, which the 2006 ROE agreed would be prudent, (Jt. Exh. 7

at 5.) ~aigin testified that he recommended reducing dividends in 2007 in order to maintain

good relations with the regulators, who wanted the Bank to retain more of its earnings, (Tr.

3844-46.)

Despite Faigin's statement that he would recommend reducing or ending dividend

payments in 2007, dividends continued to be approved, and Faigin voted in favor of most of

them. The following dividends were approved that year:

• On February 22, 2007, the Board approved a $2.4 million dividend. Faigin did
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vote against this dividend. (FDIC Exh. 22 at 107.)

• On May 31, 2007, the Board approved a $2.4 million dividend. Faigin abstained

from voting on this dividend. (FDIC Exh. 22 at 74.)

• On September 6, 2007, the Board approved a dividend of 12.5 cents per share.

The minutes do not record Faigin's vote. (FDIC Exh. 22 at 50) Supervisory

Examiner McGibbon opined that this indicates Faigin voted in favor of the

dividend. (Tr.485-87.)

• On November 29, 2007, the Board approved a $10 million special dividend,
43

Faigin made the motion for approval of this dividend and voted for its approval.

(FDIC Ems. 22 at 10.}

• On December 13, 2007, the Board approved a $2.4 million dividend, and Faigin

voted in favor of this dividend,44 (FDIC Exh. 22 at 1.)

The 2007 ROE indicated that these continued dividend payments had consumed the

majority of the Bank's net income and continued to weaken its already declining capital position.

(Jt. Ems. 12 at 4.) Faigin informed regulators that the Bank's Board was receptive to reducing

dividends going forward to augment capital. It was not until March 5, 2008, that the Board

actually followed through and voted to defer all dividends to a future date. (Jt. Ems. 18 at 10.)

a3 A special dividend is a dividend payment that is separate from a company's normal, recurring dividend cycle.

This special dividend was apparently issued to allow the Holding Company to pay off a trust preferred security. (Jt.

Each, 18 at 10,)
44 Faigin offered confusing testimony suggesting he does not believe that he voted for this dividend. He initially

testified that he opposed the dividend and voted against it at a meeting of the Holding Company board the same day.

(Tr. 3863,) When asked about his vote at the meeting of the Bank Board, he testified that he intended to vote against

the dividend "later;" however, he admitted that the minutes showed that he voted for it, which he testified "implies"

that he did. He then testified that he could not contest what the minutes showed. (Tr. 3865-66.) Contrary to his

testimony, the minutes go beyond implying that he voted for the dividend. They expressly state that approval was

unanimous and that Faigin was present at the meeting. (FDIC Exh. 22 at 1.) The necessary conclusion is that he

voted in favor, Accordingly, I find that the Faigin did vote in favor of it at the meeting of the Bank B oard.
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L. 2008 Examination of the Bank

On November 3, 2008, the FDIC and the CDFI commenced a joint examination of the

Bank's conditions as of September 30, 2008. (Jt. Ems. 18 at 1.) The Report of Examination

("2008 ROE") issued at the end of this examination concluded that the Bank's condition had

deteriorated significantly. (Jt. Ems. 18 at 3.) The Bank received a composite CAMELS rating

of "5," as well as a "5" in each of its CAMELS components. (Jt. Ems. 18 at 3,) The summary of

findings described the Bank as critically deficient, It attributed the Bank's elevated risk profile

to inadequate management and the move into ADC lending. (Jt. Exh. 18 at 3.) More specifically,

it stated that management had n.ot provided for adequate capital to support the Bank's risk. (Jt.

Exli 18 at 3-4.) The Bank's downgrade to a "5," in management was driven by, among other

things, concerns about the Bank failing to accurately grade credits, malting or renewing loans on

stalled development projects and continuing to pay dividends as the economy worsened. (Tr.

452-54.)

The 2008 ROE determined that liquidity was deficient and stated that the contingent

liquidity sources available to the Bank had decreased while its reliance on wholesale funding had

increased. (Jt. Exh. 18 at 4.) It further stated that the Bank's lowered capital would restrict its

use of wholesale funding. The 2008 ROE observed that this restriction would have a critical

impact on the Bank because it relied on wholesale funding for its daily and contingent liquidity

needs. (Jt. Exh. 18 at 4.) The 2008 ROE detailed the ways in which many of the Bank's sources

of liquidity had been reduced or withdrawn entirely. (Jt. Ems. 18 at 4-5.) Finally, it stated that,

without brokered deposits or other high cost deposits, it was unlikely that the Bank would be

able to fund itself in 2009. (Jt. Eli. 18 at 5.)

The 2008 ROE determined that the Bank's asset quality as critically deficient. (Jt. Ems.
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18 at 5.) Because of concerns about the Bank's asset quality, the exam team reviewed more

loans than in previous exams. (Tr. 439; FDIC E~h. 2 at 5.) Several of the ADC loans at issue in

this matter were reviewed and classified.

Four of the CTB Loans were adversely classified. The VIN loan was classified as partly

substandard ($3.36 million) and partly loss ($15..19 million). (Jt. Ems. 18 at 7, 30-31.) The 2008

ROE pointed out that seismic issues had caused delays, and that the borrower had abandoned the

project. (Jt. E~h. 18 at 31.) It stated that management agreed with the classification. (Jt. Each.

18 at 31.) The SCH loan was classified as substandard. (Jt. Each. 18 at 7, 29-30.) Among its

problems, the 2008 ROE noted a high LTV, a lack of final sales and issues relating to the

borrower's cash flow and ability to carry the loan. (Jt. Ems. 18 at 30.) Once again, management

agreed with the classification. (Jt, Ems. 18 at 30.) The OTR and MPC loans were also classified

as partially substandard and partially loss. (Jt, Ems. 18 at 7, 32.)

Three of the four later ADC loans that were originated by the Bank were also adversely

classified. LVl8 was classified as partially substandard ($5.17 million) and partially loss ($10.5

million). (Jt, Exh. 18 at 25-27.) Among other things, the 2008 ROE criticized the Banlc's use of

a hypothetical appraisal and the borrower's failure to take any actions to bring the hypothetical

conditions of the appraisal to fruition. It also noted that the Bank had obtained a true "as is"

appraisal in August of 2008, which set the property's value at $9.8 million —far below the $16.8

million loan amount and the two hypothetical appraisals, which set the value at $108 million and

$73 million, respectively. (Jt. Exh. 18 at 26-27.) Although Management disagreed~with this

classification, it did not disagree that the loan should be adversely classified. Instead,

management tools the position that the entire loan should be classified substandard as opposed to

loss, Additionally, Faigin contended that the $73 million hypothetical value was more realistic
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than the $9.8 million "as is" value the Bank had recently received. (Jt. EXh. 18 at 27.)

The 2008 ROE also classified the LV215 and DOR loans as substandard. (Jt. E~h. 18 at

7, 24-25, 32.) It criticized the LV2151oan for being a loan on raw land, which it stated was the

riskiest type of real estate, and for improperly using an interest reserve to keep the loan current.

(Jt. E~h. 18 at 25,) Management agreed with this classification, (Jt. Ems►. 18 at 25.)

M. The Bank's Losses and Its Failure

Beginning in 2008, the Bank took charge-offs on several of the loans at issue. On June

25, 2008, the Bank charged off $3.33 million of the SEP loan and waived the accrued interest.
4s

(FDIC E~h. 61 at 5-6.) On December 17, 2008, the Bank took partial charge-offs on three more

of the CTB Loans: VIN ($15.195 million), Ml'C ($704,000), and OTR ($7.27 million). (FDIC

E~hs. 68 at 4; 48 at 8; SS at 5,) On the same day, the Bank charged off over $5.87 million on

the LV18 loan. On December 31, 2008, the Bank charged off another $4.63 million on LV18.

(FDIC Exh. 40 at 5.) On February 26, 2009, CTB charged off $14.1 million of the SCH loan.

(FDIC Ems. 58 at 3.) The Bank's loss on this charge-off was approximately $12.6 million, based

on its 89%stake in the loan. (Tr. 2743.)

On Apri124, 2009, the CDFI closed the Banlc, arnd the FDIC was appointed receiver.

(FDIC Ems. 139 at 2, 5; Jt. Stip. ¶ 1.) On July 12, 2010, a compromise charge-off in the amount

$1.7 million was taken on the MAG loan.46 (FDIC Exh. 35 at 1-2.)

AS Faigin testified that SEP and MAG failed as a result ofMr, Pasori's death in a plane crash; however, this
testimony was stricken on objection by Enforcement Counsel. (Tr. 3881-82.) Further, the record establishes that
both loans were experiencing trouble before Mr. Pasori died on August 31, 2007. (Tr. 4418.) SEP was presented to
the Bank's Internal Asset Review Committee on Apri127, 2007, six months before Pasori's death, and Faigin
believed at that time the loan was already in default. (FDIC Exh. 182 at 12.) Eventually, Faigin admitted that both
loans had begun to experience trouble before Pasori died and that the problems leading to the failure of SEP
included issues that FDIC Case Manager Cornell-Pape had highlighted in her criticism of the underwriting of the
loan. (Tr, 4423-24.)
46 Faigin's Counsel objected to this evidence on the basis of ifs post-receivership date and argued that the FDIC
should provide infoi7nation as to the loss on June 26, 2008, when the properly was sold at foreclosure. His objection
was overruled, (Tr. 2745-50.) Because Faigin did not introduce any evidence to dispute that the amount of the loss,
I find the date the charge-off was taken to be irrelevant.



Accordingly, the evidence shows that the Bank suffered actual losses in excess of $51

million related to the ADC loans at issue in this matter.

IV. Analysis and Findings

A. The Burden of Proof

The burden of proof in an administrative enforcement proceeding, unless otherwise

provided by statute, is on the administrative agency to establish its charges by the preponderance

of the evidence. See Steadman v. Sec. Exch, Comm'n, 450 U.S. 91 (1981). The FDIA contains no

provision to the contrary. Thus, the standard of proof in this proceeding is the preponderance of

the evidence, which is just enough evidence to make it more likely than nat that the fact the

agency seeks to prove is true. See In the Matter of Fzrst Bank of Jacksonville, Docket No. FDIC-

96-155b, 1998 WL 34083414, *2~ (OFIA 1998), adopted by Board, In the Matter ofFzrstBank

of Jacksonville, FDIC Enf. Dec. ¶ 5248, A-2895 (1998),

In order to satisfy this standard, "[direct evidence of a fact is not required.

Circumstantial evidence is not only sufficient, but may also be more certain, satisfying and

persuasive than direct evidence," Michalic v. Cleveland Tankers, Inc., 364 U.S. 325,.330 (1960).

Circumstantial evidence is evidence o~ a fact from which a person may reasonably infer the

existence ornon-existence of another fact. US. v. Henderson, 693 F.2d 1028, 1031 (1 lth Cir.

1982).

B. Effect of 2006 and 2007 Exams on this Action

Faigin asserts that the allegations of misconduct in this action involve the same activities

reviewed in the 2006 and 2007 examinations, which the examiners found to be "satisfactory,"

Relying on Sunshine State Bank v. FDIC, 783 F,2d 1580 (11th Cir. 1986}, he argues that

deference should be afforded the findings of those examiners and therefore the FDIC should be



precluded from proceeding with this case as a matter of law. The argument is unpersuasive for

several reasons.

First, Faigin made a similar argument earlier in this proceeding in support of an estoppel

defense, which was stricken by Order, dated January 6, 2012. At page 18 of his response in

opposition to the ~DTC's motion to strike, he argued that his "defense alleges that the FDIC has

waived its right to bring these claims,~~ and is also estopped from asserting its claims, because

the FDIC approved the practices which are the subject of its Notice of Charges," and that

Faigin's "conduct and the operation of the Bank complied in all material respects with the

regulatory guidance issued by the FDIC, including without limitation: (i) the Interagency

Guidelines for Real Estate Lending Policies; (ii) the Joint Guidance on Commercial Real

Estate Lending, Sound Risk Management Practices; and (iii) the Primer on the Use of Interest

Reserves," The estoppel defense was stricken because Faigin failed to assert an affirmative

misrepresentation or affirmative concealment of a material fact by the FDIC. See Linkous v.

United States, 142 F.3d 271, 278 (5'h Gir, 1998). To the extent that Faigin now seeks to renew or

resurrect his estoppel defense, reconsideration of the prior Order is not warranted because the

preponderance of the evidence viewed as a whole does not support the necessary elements of an

estoppel defense. And even if the examiners had reviewed the same practices, but nevex reported

any violations, an estoppel defense still would be unwarranted, See de la Fuente II v. FDIC, 332

Fad. 1208, 1220 (9th Cir. 2003).

Second, Faigin's Sunshine State argument fails because the underlying premise of the

argument is wrong: i.e., that the 2006 and 2007 examinations focused on the same allegations of

47 Faigin's waiver defense, which survived the FDIC's motion to strike, fails based on the evidence viewed as a

whole. Waiver is the "intentional relinquishment or abandonment of a known right." U.S, v. Olano, 507 U.S. 725,

733 (1993), quoting Johnson v. Zerbst, 304 U.S. 458 (1938), There is no evidence showing that the FDIC by its acts,

words, conduct or report of examination intentionally relinquished or abandoned its i7ght to bring this action.
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wrongdoing made in this case. The allegations in this case largely concern the ADC lending

process undertaken by the Bank with Faigin's approval and at his direction. The Notices allege,

among other things, that the CTB Loans were not underwritten as originations in accordance

with Bank Loan Policy, but instead underwent a limited reviewed by Bank staff, who had no

training, knowledge or experience in underwriting ADC loans; that the later~ADC loans also

failed to comply with the Bank Loan Policy and were handled by the same inadequate staff; that

the information presented to the Bank Board to obtain approval of the ADC loans was limited,

incomplete and inaccurate; and that although Faigin was aware of these shortcomings, he failed

to inform the Bank Board. The allegations also concern the payment of a referral fee to a Bank

director, who participated in a meeting, and voted to approve, the CTB Loans with Faigin's

knowledge and consent. And in that context, the allegations here focus on various deficiencies in

the ADC loans, which the FDIC attributes to the ADC lending process.

In contrast, the 2006 and 2007 examinations were focused on the condition of the Banlc,

the condition of the ADC loans and the overall operation of the Bank by Bank management at a

given point in time. The determinations made by the examiners were based on the information

that was provided by the Bank to the examiners for review. What is telling here is that the

preponderance of the evidence viewed as a whole does not show that during the 2006 or 2007

examinations the examiners were told of the actual practices followed by the Bank in processing

and approving the .ADC loans. Nor does the evidence viewed as a whole show that the examiners

in 2006 and 2007 were told at whose direction.and with whose approval the actual practices

occurred.

Specifically, the record evidence does not show that the examiners were told during the

2006 or 2007 examinations that all but one Bank staff member lacked the training, knowledge

98



and experience to underwrite ADC loans. There is no evidence showing that examiners were told

that the Bank staff did not underwrite the CTB loans as originations in compliance with Bank

Loan Policy, but instead performed a limited review of some, but not all of the loan documents

because CTB had not provided all the loan documents by the time the Bank board approved the

loans. Similarly, there is no evidence that examiners were told that the later ADC loans also

deviated from the Bank Loan Policy.48 In other words, the examiners did not know that the Bank

did not "underwrite" the ADC Loans in a true sense of the word. There is no evidence showing

that the examiners were told during the examinations that Board members were not informed by

Faigin or anyone else that the ADC Loans were not underwritten in accordance with Bank

policy, that loan sumnnaries given to them to review in some instances were based on incomplete

and outdated loan documents, and that Faigin had approved this ADC lending process. There is

no evidence that EIC Levy was shown the email COB King sent to Faigin detailing numerous

concerns that he had with the Executive Summaries distributed to the Board. (FDIC Each. 90,)

There is no evidence showing that EIC Levy was shown the email that Gumbiner sent to Vecchio

four days after the CTB Loans were approved, with a spreadsheet detailing information the Bank

still had not received from CTB, which divided those items between "important items we should

require," and "not necessaryloptional items." (Jt. Exh, 111.) And there is no evidence showing

that the FDIC examiners were told during the 2006 Exam that Director Lannan participated in a

meeting, and voted to approve, the CTB Loans despite a referral fee of $75,000 that was paid to

hicn with Faigin's knowledge and consent. When the CDFI examiners became aware of Lannan's

fee during the 2007 Exam, it was criticized in the 2007 ROE, (Jt. Ems. 12, at 20-22,)

as In this regard, it must also ba noted that the later ADC loans were originated after the 2006 Exam and were not

reviewed until the 2007 Exam. That examination was conducted by the California DFI, and the FDIC did not

participate. (Tr. 478.) None of the examiners who actually took part in the 2007 Exam testified at the hearing, This

is an additional basis for rej ecting Faigin's argument to the extent he seeks to bar this FDIC enforcement action on

the basis of conclusions made by state examiners during an examination the FDIC tools no part in.
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Thus, it can hardly be argued that the 2006 and 2007 examinations focused on the. same

allegations of wrongdoing made in this case, when there is no evidence showing that the

examiners even knew about them, let alone considered them. While there may have been a

rational basis for the examination fmdmgs based on the information provided to the examiners, .

there is no evidence here that the examiners were actually provided pertinent information

surrounding the allegations of misconduct involved in this case, which may or may not have

affected their assessment of the ADC loans. Hence, ~`aigin's attempt to pivot from an estoppel

defense that the FDIC approved the practices which are the subject of its Notice of Charges to

a Sunshine State deference argument on effectively the same basis must fail. For these reasons,

and based on the preponderance of the evidence viewed as a whole, I decline to fmd that the

FDIC is precluded from bringing this action.

C. Prohibition

1. Legal Standard for Prohibition

Pursuant to 12 U.S.C. § 1818(e)(1), the appropriate Federal backing agency may seek a

final order prohibiting an IAP from further participating in the affairs of an insured depository

institution when the agency determines that:

(A} any IAP has, directly or indirectly —
(i) violated—

(I)-any law or regulation;

(ii) engaged or participated in any unsafe or unsound practice in

connection with any insured depository institution or business

institution; or
(iii) committed or engaged in any act, omission, or practice which

constitutes a breach of such party's fiduciary duty;

(B} by reason of the violation, practice, or breach described in any clause of

subparagraph (A)—
(i) such insured depository institution or business institution has

suffered or will probably suffer financial loss or other damage;
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(ii) the interests of the insured depository institution's depositors have
been or could be prejudiced; or
(iii) such party has received financial gain or other benefit by reason
of such violation, practice, or breach; and

(C) such violation, practice or breach —
(i) involves personal dishonesty on the part of such party; or
(ii) demonstrates willful or continuing disregard by such party for the
safety or soundness of such insured depository institution or business
institution ....

In other words, the FDIC must "prove three things before it may lawfully impose a

permanent Prohibition Order against an IAP: (1) ̀misconduct' under § 1818(e)(1)(A); (2) ̀effect'

under § 1818(e)(1)(B); and (3) ̀culpability' under § 1818(e)(1)(C)," Krm v. OTS, 40 F.3d 1050,

1054 (9th Cir. 1994).

a. Misconduct

The misconduct prong can be satisfied by proving any one of'the following: a violation of

a law or regulation, the participation in an unsafe or unsound banking practice, or the breach of a

fiduciary duty. 12 U.S.C, § 1818(e)(1)(A), Because the FDIC has not based its claims on alleged

violations of law or regulation in this case, it is unnecessary to discuss the standards governing

such allegations.49

i. Unsafe or Unsound Practices

The phrase "unsafe or sound banking practice" is .not specifically defined in the statute.

See generally 12 U.S.C. § 1818(e). Because of this ambiguity, courts frequently look to the

legislative history of the Act for clarification. See, e.g., Seidman v. OTS, 37 F.3d 911, 926 (3d

Cir. 1994) ("Because the statute itself does not define an unsafe or unsound practice, courts have

sought help in the legislative history."); Gulf Fed. Savings &Loan Assn v. Fed. Home Loan

A9 While the undersigned will refrain fiom analyzing the existence of regulatory violarions, it is worth noting that
several of the loans at issue may have involved violations of underwriting regulations, including issues related to

propez~ app~~aisal standards, appropriate LTVs and documentation of exceptions to policy.
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Bankl3d., 651 F.2d 259, 264 (5th Cir. 1981) (explaining that "the authoritative definition of an

unsafe or unsound practice, adopted in both houses, was a memorandum submitted by John

Horne, then Chairman of the Bank Board"). In hearings before Congress prior to its adoption in

the Financial Institutions Supervisory Act of 1966, John E. Horne, Chairman of tha Federal

Home Loan Bank Board (FHLBB), the predecessor to the OTS, testified: "Generally speaking,

an ̀ unsafe or unsound practice' embraces any action, or lack of action, which is contrary to

generally accepted standards of prudent operation, the possible consequences of which, if

continued, would be abnormal risk of loss or damage to an institution, its shareholders, or the

agencies administering the insurance funds." See Financial Institutions Supervisory Act of 1966,

Hearings on S. 3158 Before the House Committee on Banking and Currency, 89th Cong., 2d

Sess. 49, 112 Cong. Rec. 26474 (1966) (memorandum submitted by John E. Horne, Chairman,

FHLBB). Under this standard, unsafe and unsound practices is a "flexible concept which gives

the administrative agency the ability to adapt to changing business problems and practices in the

regulation of the banking industry. In re Seidman, 37 F.3d 911, 927 (3 d̀ Cir. 1994).

While there is no set listing of what actions constitute unsafe ox unsound practices, there

are several examples of practices that have been found to be unsafe and unsound relevant to this

case. Management's failure ~to ensure that an institution has the necessary expertise and

information to evaluate the transactions they enter into has been found to be an unsafe and

unsound practice. See, e.g., Landry v. FDIC, 204 F.3d 1125, 1138 (D.C. Cir. 2000) (upholding

Board finding of unsafe and unsound practice where Landry entered into transactions "with

minimal information and virtually no expertise.").

Some lending practices that have been found to be unsafe and unsound include:

extending credit without adequate documentation, extending credit without adequate credit
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analysis, capitalizing loan interest, extending credit in violation of the institution's loan policy

and extending credit with inadequate collateral. In re Stephens Security Bank, FDIC-89-234b;

1991 WL 789326 (1991) (capitalizing interest, inadequate loan review and documentation, and

violations of policy); In re First State Bank, FDIC-02-069b; 2003 WL 21307613 (2003)

(inadequate review); Northwest Nat. Bank v. OCC, 917 F.2d 1111, 1115 (8th Cir. 1990) (finding

unsafe and unsound practice where bank's loan portfolio had high level of exceptions and

widespread inadequate documentation). In the context of ADC lending, unsafe and unsound

practices include: generating loans the institution lacks the capacity to underwrite adequately,

lending based on deficient or outdated appraisals, lending without ensuring that the borrower will

have sufficient funds to complete the project and failing to perform sufficient analysis of the

borrower and guarantors finances to the verify their ability to repay the loans. Alliance Federal

Savings and Loan Assoc. v. Federal Home Loan BankBd,, 782 F.2d 490, 494-95 (Sth Cir, 1986).

Failure to maintain adequate liquidity, including by being overly reliant on wholesale

funding and failing to have a contingency funding plan have also been found to be unsafe and

unsound practices. Frontier State Bank Oklahoma City, Oklahoma v. FDIC, 702 Fad 588, 602-

04 (10th Cir. 2012).

ii. Breach of Fiduciary Duty

As an of~"icer and director of the Bank, Faigin also owed it a fiduciary duty. A "fiduciary

duty" is generally defined as "the requirement that care be exercised ̀ which ordinary prudent and

diligent men would exercise under similar circumstances. "' .In r~e Baker, FDIC-92-86e, 1993 WL

853609, at * 7 (FDIC Apr. 8, 1993) (quotingBrfggs v. Spaulding, 141 U.S. 132, 152 (1891)).

Because of their unique position as safekeepers of depositors' money, directors or officers of

depository institutions owe a greater duty to the bank than directors of other types of entities. See
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Comeau v. Rupp, 810 F. Supp. 1127, 1148 (D. Kan. 1992) (explaining that officers and directors

of a savings and loan institution are held to a heightened standard of conduct even among the

general class of corporate officers). The fiduciary duty of bank officers and directors generally

requires that they:

act as prudent and diligent persons would act safeguarding the bank's property,
complying with state and federal banking laws and regulations, and ensuring that
the bank is operated properly. The duty is owed to the bank, and not to persons
with controlling interests in the bank. It requires the proper supervision of
subordinates, a knowledge of state and federal backing laws, and the constant
concern for the safety and soundness of the bank. While the standard of care for
bank directors and officers, like the standard of care in negligence cases, is
expressed inconstant terms, the nature of the duty varies according to the facts.
The greater the authority of the director or officer, the broader the range of his
duty; the more complex the transaction, the greater the duty to investigate, verify,
clarify and explain..In re ***, FDIC-85-356e, 1988 WL 583064, at *9 (FDIC
Mar. 1, 1988).

The fiduciary duty of bank officers and directors has multiple components: the duty of

care, the duty of loyalty, and the duty of candor,

The duty of care is generally defined as "the requirement that care be exercised ̀ which

ordinary prudent and diligent men would exercise under similar circumstances."' In re Baker,

supra. However, as explained above: "`The greater the authority of the director or officer, the

broader the range of his duty; the more complex the transaction, the greater the duty to

investigate, verify, clarify, and explain. "' Id, (finding that the respondent, who owned 94% of the

bank, and whose relatives and employees controlled the bank's board, "owed the Bank the

highest degree of fiduciary care"). The fiduciary duty of care also requires that bank directors

"ensure their institution's compliance with state and Federal banking laws and regulations." In

the Mattes of Jess T, Simpson, OTS AP 92-123, at 22 (1992).

Fiduciaries also owe a duty of loyalty to the institutions they serve, In the Matter of Neil

M Bush, OTS AP 91-16, at 13 (1991). The FDIC Statement of Policy titled "Statement
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Concerning the Responsibilities of Bank Directors and Officers," 2 FDIC Law, Regulations,

Related Acts at 5369 (Apri130, 1993), http://www.fdic.gov/regulations/laws/rules/5000-

100.htm1, states:

The duty of loyalty requires directors and officers to administer the affairs of the
bank with candor, personal honesty and integrity. They are prohibited from
advancing their own personal or business interests, or those of others, at the
e~cpense of the bank. (emphasis added)

A director may not participate in or vote on any matter in which he has a conflicting

interest. In re Brannan, FDIC 91-37k, 1992 WL 812955 (1992) ("An officer or director breaches

his or her fiduciary duty unless he or she abstains from participating in decisions on any loan

transaction where they have a personal interest.").

Finally, fiduciaries have a duty of candor, which requires that fiduciaries disclose all

material information relevant to corporate decisions. Seidman, 37 F.3d at 935 n. 34. A party can

breach their fiduciary duty to an institution by failing to disclose relevant information to the

institution's board of directors when it is considering a loan, even if the board does not ask. De

La Fuente Il, 332 F.3d at 1222.

b. Effect

To satisfy the "effect" element of § 8(e), the FDIC must demonstrate that, as a result of

Faigin's actions, the Bank suffered or will probably suffer financial loss or other damage, the

interests of the Bank or its depositors were or could have been prejudiced, or he received

financial gain or other benefit by virtue of the alleged misconduct. See 12 U.S.C.

§ 1818(e)(1)(B). This element is clearly satisfied where Enforcement Counsel can demonstrate

that the bank suffered a loss. See Pha~aon v. Bd of Governors of the Fed Reset-ve Sys., 135 F.3d

148, 157 (D.C. Cir. 1998). Further, the FDIC is not required to establish an actual loss; a

potential loss will suffice. De La Fuente II, 332 F.3d at 1225. However, the risk of loss to the
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Bank must have been "reasonably foreseeable" to one in Faigiri's position, even if the precise

sequence of events leading to the loss was not obvious. See De La Fuente II, 332 F.3d at 1223,

citing Kaplan v. OTS, 104 F.3d 417, 421 (D.C. Cir. 1997) ("Any ...risk must of course be

reasonably foreseeable. That is not to say that the exact series of events that cause injury or loss

to the institution must be perceived or even perceivable, but surely no director can be faulted for

approving a management proposal that does not pose an increased risk of some kind to the

financial institution,").

It has long been clear that there may be more than one cause of harm to a bank, and that

an individual need not be the proximate cause of the harm in order to be held liable under

Section 8(e). See Landry v, FDIC, 204 F.3d 1125, 1139 (D.C. Cir, 2000) (explaining that the

fact that other IAPs may have been "more guilty" does not absolve respondent from

responsibility for his actions); In re Jeffrey Adams, FDIC Enf. Dec. ¶ 5244, at A-2861 (1997)

(recognizing that "multiple factors, and individuals, may contribute to a bank's losses," and that

a respondent cannot escape liability simply because others have contributed to the bank's loss as

well),

c. Culpability

With respect to culpability, the FDIC must show that Faigin's actions involved personal

dishonesty or demonstrated willful or continuing disregard for the safety or soundness of the

Bank; i.e., that he acted culpably. See 12 U.S.C, § 1818(e)(1)(C).

"The term ̀ personal dishonesty' has been held to mean ̀a disposition to lie, cheat,

defraud, misrepresent, or deceive. It also includes a lack of straightforwardness and a lack of

integrity."' Michael v. FDIC, 687 F.3d 337, 351 (7th Cir. 2012) (quoting, In re Watts, FDIC-98-

046e, FDIC-98-044k, 2002 VJI, 31259465, *7 (FDIC Aug. 6, 2002)). Failing to disclose relevant
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information to a bank's board has been held to demonstrate personal dishonesty for 8(e)

purposes. Dodge v, Comptroller of Currency, 744 F.3d 148, 160 (D.C. Cir, 2014); De La Fuente

Il, 332 F.3d at 1223.

"Willful disregard" and "continuing disregard" present two separate bases for malting the

necessary showing of scienter. Kim v. OTS, 40 F,3d 1050, 1054 (9th Cir. 1994). "`Willful

disregard' means ̀deliberate conduct which exposed the bank to abnormal risk of loss or harm

contrary to prudent banking practices." De La Fuente Il, 332 F.3d at 1223 (quoting Grubb v.

FDIC, 34 F.3d 956, 961-62 (10th Cir. 1994)). ,An TAP "cannot claim ignorance by turning a

blind eye to obvious violations of his statutory and fiduciary duties." Michael v, FDIC, 687 F.3d

337, 352 (7th Cir. 2012), "There are ̀ many types of misconduct that, by their very nature,

evidence willful disregard for a bank's safety and soundness."' De La Fuente Il, 332 F.3d at

1223 (quoting Oberstar v. FDIC, 987 F.2d 494, 502-03 (Sth Cir. 1993)). "`Continuing disregard'

means ̀conduct which has been voluntarily engaged in over a period of time with heedless

indifference to the prospective consequences."' De La Fuente II, 332 F.3d at 1223 (quoting

Gt°ubb v. FDIC, 34 F.3d 956, 962 (10th Cir. 1994)), While "continuing disregard" does not

require as high a degree of culpability as "willful disregard," it still requires a nnental state akin

to recklessness. Kim, 40 F.3d at 1054; see also De La Fuente II, 332 F.3d at 1223 (explaining

that "`some scienter' is required to establish culpability under this standard"). Thus, regardless

of whether the agency alleges that the IA.P acted with willful or continuing disregard, it must

"show a degree of culpability well beyond there negligence, i,e., there must be a showing of

scienter." Kim, 40 F.3d at 1054.
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2. The Bank's Entry Into ADC Lending

a, Misconduct Related to the Bank's Entry Into ADC Lending

ADC lending has been recognized as being a complex and risky form of lending for

years. See, FDIC Financial Institutions Letter, Acquisztzon, Development and Construction

Lending, FIL-110-98 (October 8, 1998). Two FDIC witnesses, Case Manager Christina

Cornell-Pape and Field Supervisor Robert McGibbon, both characterized ADC as a risky type of

lending. (Tr. 641-643; 2500-02.) Faigin himself acknowledged that, at the time he led the

Bank's move into ADC lending, he understood it to be a higher risk form of lending than the

Bank had traditionally done. (Tr. 4073.)

James Kleinfelter, who offered expert testimony on ADC lending on Faigin's behalf,

opined that that he would not necessarily characterize ADC lending as complex, but admitted it

was "highly detailed," (Tr. 3318.) Kleinfelter also admitted that he was aware that the FDIC's

examination manual describes ADC lending as being riskier than many other types of lending.

(Tr. 3429.) Kleinfelter also agreed that a bank needed to exercise extra care when entering a new

line of lending — particularly if that new lending was of a different complexity than its historical

business and if the move involved a significant portion of the bank's capital. (Tr. 3658-59.)

Similarly, Marls Olson, another expert who testified on behalf of Faigin, agreed that

moving into a new line of lending imposes a higher duty of care on a bank CEO, particularly if

the bank considers the new business risky, the bank staff is doing analysis it has not previously

done and the loans are larger and more complex than loans the bank has previously handled. (Tr.

4221-24.) Thus, the relevant guidance and testimony in this case establishes that ADC is a

riskier form of lending that requires appropriate level of care.
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The Bank Did Not Have an Adequate Infrastructure to
Handle Large, Complex ADC Loans

The evidence viewed as a whole shows that Faigin engaged in an unsafe and unsound

banking practice by leading the Bank into ADC lending without putting in place an adequate

infrastructure to handle the new lending program. The Bank personnel, the training they were

provided and the Bank's policies were all inadequate for the significant move into ADC lending

that the Faigin spearheaded.

Faigin failed to ensure that the Bank's staff had the necessary expertise to handle the

move into ADC lending. Even Faigin's expert, Kleinfelter, testified that it was Faigin's

responsibility to hire competent staff and make sure their work was adequately reviewed to

ensure it met prudential standards. (Tr. 3483.)

When the move into ADC lending began, the Bank had almost no ADC expertise.

Vecchio, the Chief Credit Officer and someone on whom Faigin purported to place great

reliance, had very limited experience with ADC lending, and what experience she had was

decades old and involved little, if any, underwriting. (R. Ems. 37; Tr. 1610-11, 1617-18.)

Worse yet, Gumbiner, who was designated as the lead underwriter for the ADC program, had

essentially no experience underwriting ADC loans. (Tr. 777-78.) Similarly, none of the existing

underwriting staff had ADC experience. (Tr. 780.)

The hiring that Faigin did as the Bank moved into ADC lending did not adequately

address the lack of staff experience. The first underwriter hired was Pam Bauer, who not only

had no experience underwriting ADC loans, sha had no underwriting experience whatsoever.

(Tr. 783, 1624, 1680,) It appears her only qualification to be the Bank's first hire - as it moved

into a complex, risky new lending area -was that she was Kolasinski's sister-in-law. (Tr. 783,

1624.) After Bauer, the Bank hired Janet Giles, who did have experience underwriting and
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monitoring ADC loans. (Jt. Ems. 21,) She had the most ADC underwriting expertise at the

Bank. (Tr. 800.) The only other underwriter hired with any ADC experience was Kathleen

Gregory. The record is unclear about the extent of Gregory's ADC expertise, but it is undisputed

that she had less ADC experience than Giles and most of her underwriting experience involved

single-family residential loans, not ADC. (Tr. 799-800.) What is more, Gregory was not hired

until September of 2006 — by which time Bank staff was already in the thick of the review of the

CTB Loans.

In summary, the underwriting team Faigin assembled in preparation for the Bank's

aggressive entry in ADC lendmg consisted of: a Chief Credit Officer, who may have had limited

experience with ADC underwriting decades earlier; a lead .ADC underwriter with absolutely no

ADC underwriting experience; one experienced staff level ADC underwriter; and a late addition

to the underwriting staff, whose experience included some amount of ADC underwriting. Not

surprisingly, FDIC Case Manager Cornell-Pape opined that the Bank's staff was not adequate to

handle large, complex ADC loans like the CTB Loans. (Tr. 2750-53.) Notably, both Gumbiner

and Giles agreed. (Tr. 860-61, 886, 1400.)

While Faigin's experts, Robert Kleinfelter and Mark Olson, opined that the Bank's staff

was adequate to underwrite the loans at issue (Tr. 3315-18, 4166-69), their testimony was

unconvincing for several reasons. First, both witnesses provided limited and vague bases for

their opinion. Kleinfelter somewhat opaquely stated that he concluded the staff was adequate

based on "their backgrounds and the review of their work and files." (Tr. 3315.) However,

when asked for specifics, he resorted to generalizations like characterizing various people's

experience as "extensive" or their work as "seasoned," and praised their work on the files as the
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best he had even• seen.50 (Tr. 3316.) He did not, however, point to anything in any staff

member's background or work that specifically demonstrated any relevant expertise.

Similarly, Olson testified that the manner in which staft'reviewed and presented loans

suggest they had the capacity to underwrite ADC loans. (Tr. 4167.) Faigin then proffered that

Olson would offer testimony about staff qualifications that was' similar to Kleinfelter's. (Tr.

4167.) Their unsupported opinions are not entitled to significant weight. See, Davzs v.

Secretary of HHS, 20 Cl. Ct. 168, 173 (1990) (conclusions of experts are only as good as

evidence and reasons that support them). Olson fua~ther undercut his testimony when he admitted

he had never met with any of the relevant staff despite his belief that it is necessary to meet with

staff in order to properly assess their qualifications. (Tx. 4102, 4183.) He went on to testify that

if Gumbiner doubted his ability to underwrite large ADC loans, it was inappropriate to designate

him the lead underwriter for the ADC programs' (Tr. 4187-88.) Kleinfelter also acknowledged

that, prior to the CTB Loans, Faigin had no opportunity to assess the staff s ability to handle

ADC loans. (Tr, 3659.)

Finally, to the extent Faigin's witnesses purported to base their opinions on the staff's

work, the numerous deficiencies in that work, which are detailed more fully below, undercut

their opinions further. Accordingly, the opinions of Faigin's experts on this issue were not

persuasive and are outweighed by the evidence viewed as a whole that the Bank's staff was not

equipped to handle the Bank's entry into ADC lending.

so When pressed for specific examples on cross examination, Kleinfelter testified only that he had seen various
emails from staff requesting relevant documents, but he could not provide any examples. (Tr. 3404,)
51 It must be noted that when this question was initially posed to Olson, he made what appeared to be a concerted

effort to avoid answering it —stating that if he met with Gumbiner and discussed the staff, and Gumbiner's opinion

of them, Olson believed he likely would have gained "a satisfaction." It was only a$er Enforcement Counsel
expressly pointed out that Olson had not answered the question, and again asked if it was appropriate to name

Gumbiner as lead ADC underwriter —when Gumbiner himself did not believe he was qualified —that Olson
admitted it was not. (Tr. 4187-88.) Such attempts to avoid questions must be taken into account when assessing

credibility.
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Faigin also failed to ensure that the Bank had an adequate Loan Policy in place before he

launched the Bank's aggressive entry into ADC lending. Rather than amend the Loan Policy to

provide for ADC lending before the Bank moved into ADC, Faigin allowed the Bank to begin

the review of the CTB Loans —the largest loan package in the Banl~'s history — at the same time

the Bank's Loan Policy was being amended to provide for ADC lending. The final version of

the revised Loan Policy was not approved until late August of 2006, well into the CTB Loan

review. This revision of the Loan Policy tnarlced the first tune the Bank's Loan Policy had

authorized any ADC lending that was not designed as a bridge to the type of long-term income

lending the Bank had traditionally done. Put simply, Bank staff was reviewing the CTB Loans at

the very same time Bank management and the Board were revising the Bank policies that would

authorize those loans and govern that ongoing review.

Reviewing the CTB Loans at the sanne time that Loan Policy was being revised to

authorize that review led to a certain amount of confusion. Vecchio's testimony revealed

confusion about whether and to what extent the Loan Policy applied to the review of the CTB

Loans. This is hardly surprising since the. Loan Policy was not finalized until the review was

well underway.

Additionally, the revised Loan Policy was flawed. The nnost obvious flaw was the failure

to include any provision governing how the, Bank would handle interest reserves —which were

present in altrxost all of the loans at issue in this case. Even Faigin's expert Kleinfelter admitted

that if a bank is providing interest reserves, its loan policy should contain provisions governing

their use. (Tr. 3458.) Beyond this specific omission, the Loan Policy's authorization for ADC

lending was inconsistent and contradictory. The general policies section, Section 1, stated that

the Bank did not provide ADC loans. However, Section 2 of the Loan Policy stated that the
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Bank would provide ADC lending, but it said that such lending was to be aimed at loans that

could convert into permanent stabilized loans at the Bank. Of all the loans at issue in this case,

only the DOR loan potentially falls into this permitted category. Thus, the Loan Policy onnitted

at least one critical component and did not clearly authorize the lending the Bank was already

actively pursuing by the time the Loan Policy was amended. This evinces Faigin's failure to

ensure that adequate policies were in place before the Banlc entered into ADC lending.s2

Faigin's failure to ensure that the Bank had appropriate staff and policies in place prior to

making an aggressive entry into the complex field of ADC lending constituted an unsafe and

unsound practice. See, Landry, supra; Alliance Federal, supra. His failure to adequately ensure

and verify the Bank's readiness to enter this complex new lending area was also a breach of

Faigin's fiduciary duty of care to the Bank. See, In re Banker, supra.

ii. Faigin Failed to Mitigate Other Risks While the Bank Entered ADC Lending,

Faigin failed to mitigate, and in fact increased, existing risks at the Bank at the same

time he was pursuing the move into ADC lending. While the Bank was beginning its ADC

lending, Faigin directed or acquiesced in moves that weal~ened the Banlc's liquidity and capital.

It is undisputed that the Bank's liquidity had been a concern fbr regulators for some time.

(Tx. 426.) The Bank's low liquidity was due to its reliance on wholesale funding as opposed to

retail deposits. This funding strategy was more~risky than 97-98% of the Bank's peers. (Jt. EXh.

4.) Faigin admitted that the Bank had no long-term plan for improving liquidity.

i2 Faigin attempted to rebut criticism of the Loan Policy by offering testimony of I~leinfelter, who opined that the
Loan Policy was as thorough and complete as any he had ever seen and had no material omissions or deficiencies,
(Tr. 3245.) This testimony is ultimately unpersuasive for several reasons. Fast, as with his testimony about staff
expertise, Kleinfelter's opinion relied merely on the weight of his experience. He pointed to nothing specific about
the policy that caused him to declare it the best ever, As to specifics, Kleinfelter admitted that the Loan Policy
should have included provisions governing interest reserves but did not, Despite this seemingly significant omission,
Kleinfelter reaffirmed his opinion that the Loan Policy was the best he had ever seen, once again without any
explanation beyond his expert imprimatur. Finally, Kleinfelter did not testify about the timing of approval of the
Loan Policy or how the fact that it was not approved until months into the CTB Loan review affected his opinions.
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Faigin not only failed to take steps to improve the Bank's risky liquidity situation, he

actually made it worse by leading the efforts to sell-the Bank's Beverly Hills branch —its main

source of retail deposits. Although Faigin attempted to defend the decision to sell the Beverly

Hills branch, his arguments were misplaced. Faigin's reasons for selling the branch all went to

increasing the Bank's earnings, an area that was already satisfactory. He seemingly ignored the

impact on liquidity —the Banlc's ongoing trouble spot.

Faigin also acquiesced in the Bank's ongoing payments of dividends throughout the

period at issue in this case —even though he told regulators at both the 2006 and 2007

examinations that he would try to reduce or stop the payments in order to augment capital and

address concerns at the Bank. These dividend payments consumed the majority of the Bank's

net income; weakened the Bank's capital position; and reduced its ability to absorb any losses

that it might incur as it shifted its lending into ADC. The evidence shows that Faigin supported

the Bank's continued payment of dividends even though he knew, and understood, that the

change in the Bank's lending profile was increasing its risk profile, which required him to

mitigate other existing risks at the Bank. (Tr. 4846.)

Accordingly, I find that Faigin's failure to attempt to correct existing issues at the Bank

while at the same time taking its lending business in new, riskier direction constituted an unsafe

and unsound practice. See, Frontier ,S'tate, supra, It was also a breach of his fiduciary duty of

care because pursuing risky new lending while allowing the Bank's historical liquidity problem

to persist and worsen, despite his admitted understanding that he had an obligation to deal with

the Bank's liquidity problem, fell well short of the level of care "which ordinary prudent and

diligent men would exercise under' similar circumstances." In Ne Baker, supra,
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b. Effect of Faigin's Misconduct

Faigin's failure to appropriately manage the Banlc's entry into ADC lending resulted in

both potential and actual losses to the Bank. See, 12 U.S.C. § 1818(e)(1)(B). As set fot~th in the

Facts, and discussed more fully below, several large ADC loans were approved despite the

existence of unresolved issues related to them. The failure to identify and resolve the issues

related to these loans was directly related to Faigin's failure to ensure that the Bank had adequate

staffing and policies in place to appropriately underwrite the loans at issue. Reviewing,

approving and funding the loans at issue under these circumstances created potential losses for

the Bank. Additionally, in several cases, the Bank experienced actual losses when the loans went

into default, which satisfies the effects prong. See, Pharaoh, supra.

Similarly, by failing to mitigate, and actually exacerbating, the existing risks related to

the Bank's liquidity and capital, Faigin weakened the Bank's overall condition. This left the

Bank less able to absorb any losses incurred in connection with its new ADC landing program.

By reducing its ability to absorb losses that it might suffer in its new, risky lending, Faigin

increased the possibility that the interests of the Bank or its depositors could be prejudiced. See,

12 U.S. C. § 1818(e)(1)(B).

Finally, Faigin received at least one readily identifiable personal benefit as a result of his

misconduct. Faigin received a bonus of approximately $350,000 that was directly connected.,

with the sale of the Beverly Hills branch. (Tr. 4831; FDIC Ems. 204.) As noted above, the sale

of the Beverly Hills branch, which occurred at the same time Faigin was moving the Bank into

ADC lending, was an unsafe and unsound practice and breach of his fiduciary duty of care

because if worsened the Bank's historical liquidity problems by leaving it more reliant on

wholesale funding than ever: Faigin's bonus was a benefit he received as a result of this unsafe
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and unsound action.

Accordingly, and based on the evidence viewed as a whole, I find that Faigin's conduct

in connection with the Bank's entry into ADC lending satisfied the "effect" prong of Section

8(e)..

c. Faigin's Culpability .

Faigin acted with willful and continuing disregard in connection with the Bank's

preparation and entry into ADC lending. His continuing disregard is demonstrated by the long

period of time Faigin spent planning for the Bank's entry into ADC lending without ensuring

that an appropriate infrastructure was in place or that the existing risks at the Bank were

mitigated to the extent possible. Faigin was the primary driving force behind the move into

ADC lending. He testified that he began the discussions and planning for this transition in 2005.

Despite this, Faigin did not ensure that the Bank had a proper infrastructure in place prior to

beginning significant work on ADC lending. Instead, he led the Bank to move aggressively into

ADC lending while attempting to assemble the right staff and promulgate appropriate policies at

the same time. Additionally, while this ad hoc enhy into ADC lending was ongoing, Faigin

failed to take action to mitigate the other risks at the Bank, All of this demonstrates Faigin's

continuing disregard.

The same conduct demonstrates Faigin's willful disregard for the safety and soundness of

the Bank. His own testimony shows that he understood the importance of putting the proper

ADC infrastructure in place. For example, Faigin testified about the numerous planning

sessions, the efforts to revise the Loan Policy, and the importance of qualified staff. (Tr. 3729-

30; 3738; 3745-49.) He also testified that he took part in all interviews for ADC underwriters

because he viewed the position as so important to the Bank. (Tr. 3733.) Despite his recognition
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about the importance of an adequate ADC infrastructure, Faigin moved the Bank into large,

complex ADC lending before that infi~astructure was in place. He relied on inexperienced staff

and attempted to update the Bank's policies while CTB loan review was underway.

Faigin's willful disregard is further demonstrated by the aggressive manner in which he

moved the Bank into ADC lending. He did not move into ADC slowly to test the Bank's staff

and policies and identify areas of concern with small, discrete lending. Instead, he charged

forward with a rushed review of 8 complex loans that together made up the largest loan package

the Bank had ever considered. Finally, Faigin's willful disregard for the Bank is demonstrated

by his willingness to pursue this aggressive strategy while failing to act to mitigate other

dangerous conditions at the Bank or taking actions that made those conditions worse —despite

warnings from regulators — and Faigin's own admitted understanding that the move into ADC

lending was increasing the Banlc's risk profile.

3. Review and Approval of the CTB Loans

a. Misconduct

i. Faigin Directed Bank Staff to Undertake an Abbreviated Review
of the CTB Loans.

It is undisputed that the review of the CTB Loans did not comply with Bank's Loan

Policy. Bank staff did not underwrite the CTB loans. Rather, they performed a much less

stringent review than was required by the Loan Policy. (Jt. Eli. 31 at 1 S 1, § 6.1.4..) The Bank

staff utilized an abbreviated process that leaned heavily on the earlier underwriting done by

CTB. Further, Faigin was aware of the less stringent review applied to the CTB Loans. In fact,

he testified that he was the one who decided to move forward on the CTB Loans using this

expedited review. (Tr. 3775.) This was corroborated by Vecchio. (Tr. 1749.)

It is also undisputed that a bank must do an independent analysis prior to purchasing a
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loan participation. FDIC Case Manager Cornell-Pape testified that safe and sound banking

practices require a purchasing bank to underwrite a participation as if they were originating the

loan itself. (Tr. 2473-74.) Faigin's expert Kleinfelter agreed. (Tr. 3410,) Even Faigin admitted

that both the Loan Policy and industry practice required the Bank to do a complete and

independent analysis before purchasing the CTB Loans. (Tr. 4543.)

Faigin failed to ensure that the Bank did a full, independent analysis of the CTB Loans.

The three members of the Bank's underwriting staff who testified at the hearing, Vecchio,

Gumbiner and Giles, all agreed that the Bank did not underwrite the CTB Loans as if they were

originations. Vecchio and Gumbiner went so far as to distinguish the review process for the

CTB Loans from underwriting entirely —characterizing it as merely a review of documents from

CTB. (Tr. 939-40, 1031-32, 1841, 1844.) Similarly, Giles testified that she merely summarized

the work CTB had done, without performing any independent analysis. (Tr. 1410.) This

testimony is further corroborated by the contemporaneous documentary evidence admitted at the

hearing —specifically multiple emails reflecting the rapid pace of the review, the inability to

secure needed information from CTB and doubts about the adequacy of what was done.

That the loan reviews were less than adequate was also reflected by Faigin's own

testimony about his own attitude toward the review, which was careless to say the least. For

example, Faigin's testimony about the "certifications" he received from staff, aside from shifting

during the hearing, demonstrated an attitude that it was acceptable to close his eyes to potential

issues unless they were plainly obvious, rather than doing a careful investigation to make sure

issues were resolved. Another example of this attitude was Faigin's testimony during his sworn

statement about the investigation of the seismic issue related to the VIN loan. Faigin was asked

what appraiser Dent should have done to investigate the seismic issue raised in the CTB
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documents. He responded by stating that Dent did not need to do anything other than look for

other discussion of it in the CTB file. If there was none, Faigin testified t1~at he believed it would

be acceptable to presume that meant that the issue was resolved and no follow-up was necessary.

(Tr, 2413-17, 4439.) This willingness to "presume" issues were resolved rather than

investigating them reflects an attitude that condoned the lack of a thorough, independent

analysis.

On the whole, the record reflects not only a failure to conduct a thorough independent

analysis, but what is best characterized as a mad dash to assemble the Executive Summaries in

time to meet the deadline imposed by Faigin.

Although Kleinfelter testified that he believed Bank staff performed an independent

review, his testimony on this point was unpersuasive. When asked to explain the basis for this

opinion, he pointed to emails demonstrating efforts to collect documents. (Tr. 3408-10.) He

testified that knowing what documents to ask for demonstrated that staff understood ADC

lending and he inferred that staff would have reviewed documents. (Tr. 3408-10.) Accepting

Kleinfelter's supposition would require rejecting the unequivocal testimony of the witnesses who

were actually involved in the process and who testified that they did not analyze CTB's

documents, as well as the contemporaneous documents corroborating their testimony. Further,

Z~leinfelter admitted that, in his words, the Bank's review "leaned" towards document collection

over analysis, (Tr. 3409.) From all of this, it is clear that Faigin failed to ensure that the Bank

performed a complete, independent analysis of the CTB credits. This failure constituted an

unsafe and unsound practice and a breach of Faigin's fiduciary duty of care because it failed to

provide the level of analysis required by reasonably prudent banking practices. See, Landry,

supra; Stephens Security Bank, supra,
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ii. Faigin Allowed the Board to Approve the CTB Loans Without ,Adequate Analysis

There were several relevant issues related to the CTB Loans that were not fully disclosed

and resolved before the Board voted to approve the puxchase.53 In several cases, there is no

evidence that the Board was made aware of important issues at all. In otb.er cases, issues were

mentioned but not adequately analyzed.

There wexe several issues that the FDIC alleges were significant, which were common to

most ox all of packages sent to the Board. These included: failure to apprise the Boaxd that Bank

staff did not independently analyze the credits; failure to tho~•oughly analyze the finances of the

borrowers and guarantors; failure to analyze the appraisals; failure to hire outside consultants;

allowing CTB to remain the lead bank while purchasing a large majority of most of the CTB

Loans; and not noting the exceptions to the Loan Policy involved. Some of these issues affect

all of the CTB Loans as a package. Others are only relevant to certain loans,

Faigin's failure to inform the Board that Bank staff did not independently analyze the

CTB Loans and instead relied on the analysis done by CTB impacted all of the CTB Loans. As

discussed above, the failure to perfoi7n an independent analysis was itself unsafe and unsound. It

was also an issue the Board should have been made aware of if it was going to consider the CTB

Loans despite the lack of independent analysis, See, De La Fuente II, supra. There is nothing in

the record establishing that this issue was raised with the Board.

Similarly, Faigin failed to infoz~m the Boaxd about the exceptions to the Loan Policy

involved in the CTB Loans, Any exceptions to the Loan Policy should have been noted so the

s3 It should be understood that the conclusions in this section, and the later section relating to the post-CTB loans at
issue, relate to the adequacy of the analysis performed and the information provided to the B oa~•d. To the extent the
panties have attempted to argue about whether certain loans ultimately should or should not have been approved or
recommended, I decline to resolve that issue because it is not necessary to the decision in this matter. The relevant
issue addressed herein is whether Faigin ensured that Bank staff performed an adequate review and analysis to
provide the Board with the basis to make informed decisions. The undersigned will not engage in an attempt to redo
the underwriting of these loans or make a legal decision about whether specific loans would or would not have been

advisable if proper underwriting had been done.
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Board was aware of it and the documents should have discussed the factors that warranted the

exception. 12 C.F.R. § 365, Subpt. A., App. A, There were several exceptions specific to

certain loans, and there were two that were common to most or all ofthe CTB Loans. First, they

were not underwritten like new loans. This issue has now been referenced repeatedly, but must

be raised again. Beyond the inherent unsafety and unsoundness of the review, and the fact that

the Board should have been informed about it, they also should have been informed that the

review was an exception to the Loan Policy, which expressly required participations to be

underwritten with the same care as originations. (Jt. Ems. 31 at 151; § 6.1.4.) Thus, the failure to

note the review process as an exception was yet another way in which it was unsafe and

unsound. The second exception common to most of the CTB Loans was the presence of an

interest reserve. Faigin's expert, Kleinfelter, testified that if a bank is using interest reserves, it

should have policies governing their use. (Tr. 3458.) FDIC Case Manager Cornell-Pape noted

the lack of a policy on interest reserves and characterized it as a weakness in the Bank's lending

infrastructure. 54 (Tr. 2864.) Given the agreement that there should have been~a policy in place

governing and authorizing interest reserves, the Board should have been expressly advised that

there was no such policy at the time it approved the CTB Loans.

The FDIC contends that another feature common to the CTB Loans constituted an

exception to the Loan Policy —the fact that none of the CTB Loans were designed to convert into

permanent loans wzth the Bank. According to the Loan Policy, the intent of ADC lending was to

produce loans that would convert into permanent loans once construction was complete. (Jt.

Exh. 3l at 69, § 2.1.) So, under the Loan Policy, ADC was not only a new, independent product;

sa FDIC Case Manager Cornell-Pape also testified that one of the reasons exceptions to policy must be e~ressly

noted is so that decisionmakers can assess whether changes to the policy are appropriate. As she put it, if every loan

is an exception maybe the policy is too strict or maybe the bank i s taking too much risk. (Tr. 2490-91.) Had Bank

staff properly noted every interest reserve as an exception, it might have motivated a more careful review of the

loans and the Loan Policy,
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it was also to serve as a feeder for the Bank's traditional lending focus (stabilized income

properties). Despite this stated intent, none of the CTB Loans were designed to convert after

construction. Instead, they were designed to be paid off when the developers sold the completed

housing units to retail buyers.$$

In response, Faigin argues that the goal of converting to permanent loans only applied to

the types of Loans that could be paid off with permanent loans, and the CTB Loans simply could

not. Reading the entire Loan Policy, I agree with Faigin on this point. The Loan Policy

authorizes loans for residential construction, (Jt. Exh. 31 at 69, § 2.1) It also has provisions

relating to Lending for development of tract housing. (Jt, Ems. 31 at 72, § 2.1.4.3; 73, § 2.2.4.) As

Faigin points out, such loans could not convert to permanent loans with the Bank by their nature.

The exit plan for the CTB Loans —payoffs as the individuals units were sold to retail buyers —

left the developer with no loan to convert, Once the units were sold, the commercial aspect of

the project simply ended. Further, the Loan Policy expressly stated that the Bank did not make

single-family Loans. (Jt. E~h. 31 at 17, § 1.1.4.) Accordingly, even if retail buyers of the units

had wished to obtain permanent financing from the Bank (which does not seem to be what the

Loan Policy's statement of intention was aimed at), they would not have been able to do so. For

these reasons, I credit Faigin's interpretation of the Loan Policy. To do otherwise would be to

create an inconsistency because every residential construction loan, a category of loans that was

expressly authorized by the Loan Policy, would violate the Loan Policy simply because of the

nature of the loan. However, while I hold that this failure to convert does not constitute an .

exception to the Loan Policy, this latent inconsistency within the Loan Policy is yet more

evidence of Faigin's rush to push the Bank into ADC lending without an adequate infrastructure.

ss For some reason, the FDIC has only raised this issue with regard to the VIN loan, but it is true of all of the CTB
loans,
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Similarly, I find that the FDIC has not met its burden of establishing the Bank's purchase

of a large percentage of the CTB participations constituted an unsafe and unsound practice.

FDIC Field Supervisor McGibboan criticized the Bank's purchase of large majority interests in

most of the CTB participations, stating that it created a disincentive for CTB, as lead bank, to

administer the loans diligently. (Tr. 372-73, 375-76.) However, he cited no guidance advising

against majority participations. Instead, he characterized them as "unusual," and said he had

only seen it in one other bank, which failed. (Tr. 375.) Significantly, he did not testify that the

"unusual" majority participations caused or cont~~ibuted to that failure.

On the other hand, Kiley testified that the Bank had historically purchased large majority

portions of loans participations it acquired. (Tr. 747-48.) Additionally, Faigin testified that

purchasing the zx~ajority percentage while leaving CTB to administer the loans was a conscious

decision made because he believed leaving an experienced construction lender like CTB in

charge of administration was safer while the Bank ramped up its ADC credit administration staff.

(Tr. 4266-68.) Ultimately, there is room for disagreement on the wisdom of this point.

However, viewing the evidence as a whole, it is reasonable to infer that the complaint about the

large participation percentages had more to do with the careless review of the CTB Loans and

the amount of the loan loss the Bank suffered than anything inherently unsafe about purchasing

large shares of loan participations. Accordingly, I find that the FDIC has failed to establish that

purchasing large participations was, in and of itself, unsafe or unsound.

Other issues must be analyzed in the context of the individual loans and cannot be ruled

on across-the-board for all the CTB Loans. For example, the FDIC criticized the Bank's failure

to include an in-depth analysis of the financial information relating the borrowers and guarantors.

Its main argument regarding the analysis of borrower/guarantor financials is that Faigin did not
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require Bank staff to perform a global cash flow analysis on the borrowers and guarantors,s6

FDIC Case Manager Cornell-Pape testified at length about the importance of performing a global

cash flow analysis on borrowers, and opined that the failure to perform a global cash flow

analysis prior to originating an ADC loan was unsafe and unsound. (Tr. 2514-18.) In essence,

Cornell-Pape opined that cash flow analysis was more important than other financial analysis,

such as net worth, because cash flow was the source of debt repayment. She summarized the

basis for her opinion clearly with the following testimony, "having a good net worth is a

wonderful thing, but net worth doesn't pay debt... Cash is king because that's what you have to

rely onto pay your loan." (Tr. 2514.)

While Cornell-Pape's reasoning has acommon-sense appeal, it is ultimately

unpersuasive, Faigin offered a convincing counterpoint to this point. Faigin's expert, '

Kleinfelter, opined that cash flow is not meaningful in ADC lending because repayment of ADC

loans is not intended to come from ongoing cash flow, as it would with a traditional mortgage

loan. Instead, the intended source of repayment of an ADC loan is sale of the collateral after the

project is complete. (Tr. 3120-22; 3362-63; 3443-44.) Thus, according to Kleinfelter, the

bigger concerns in ADC lending are the feasibility of, and market for, the project. (Tr, 3362-63.)

Additionally, both Kleinfelter and Faigin testified that global cash flow was less useful in

analyzing ADC loans because real estate developers do not have regular cash flow. (Tr. 3120-

22; 3999.) They either have no cash coming in (while they are developing) or a lot of cash

coming in (when selling completed projects). Further, the record evidence establishes that, in

2006, it was not standard practice to perform global cash flow analysis when underwriting ADC

loans. Giles, the most experienced ADC underwriter who testified, stated that it was neither

sb A global cash flow analysis is an examination of the total cash flow from all related entities to attempt to arrive at
a global view of the ultimate cash flow available to service obligations. (Tr. 2517.)
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industry practice, nor her personal practice to perform global cash flow analysis on ADC loans.

(Tr. 1480-81.) Faigin and I~lemfelter offered similar testimony. (Tr. 3120; 3880.) Cornell-Pape

admitted that there was no written regulatory guidance requiring global cash flow analysis in

2006. (Tr. Sp76.) Accordingly, in the absence of evidence showing that global cash flow

analysis was a standard industry practice, I find that the failure to include a global cash flow

analysis in the information provided to the Board with each CTB Loan was not an unsafe or

unsound practice per se.

This is not to say that a global 'cash flow analysis is never necessary. Regardless of the

fact that the CTB Loans were designed to be paid off using sale proceeds, the financials of the

borrower, and in particular the guarantors, were relevant to Bank's ability to recover on

guaranties in the event any of the projects were not successful. With respect to certain specific

loans, the information provided to the Bank by CTB raised questions that called for a deeper

review, possibly including a global cash flow analysis. Accordingly, to the extent it may have

been necessary to provide the Board with a global cash flow analysis related to certain loans, that

issue will be discussed below in the context of the specific loan at issue.

Similarly, the need for updated financial statements is discussed below on a case-by-case

basis. While the FDIC criticized the age of the financial information provided in connection

with several of the CTB Loans, there is no authoritative evidence of any governing standard.

While Dennis Akenbrand, a retired FDIC employee, testified that the "rule of thumb" is that

financial statements should be one year old or less, he acknowledged that there was

"squishiness" to this rule and much older financials are sometimes used. (Tr. 78.) Kleinfelter

testified that older financials are often relied upon, particularly for high net-worth individuals.

(Tr. 3119, 361 S.) In light of this testimony, and the absence of an authoritative standard, I will
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consider the age of financials where it is appropriate. As with global cash flow, with some of the

CTB Loans there was nothing to raise concern about the age of the financials involved. With

others, the information the Bank received presented a reason to seek updated financial

information. The issues of global cash flow and updates often overlap. Where there was a

reason for concern about financials, it often called for both updates and a global analysis.

Other issues call for a similar loan-by-loan analysis. For example, the FDIC has taken

the position that the lack of a specific discussion of the strengths and weaknesses of the appraisal

of each property was, in all cases, a failure to provide the Board with adequate information and

analysis. However, a review of the evidence shows that with some loans, there were issues

regarding the appraisals that should have been raised, while in others there appear to have been

no problems relating to the appraisal. The same holds true for the failure to note exceptions to

policy beyond those discussed above. For these reasons, the adequacy of the information

presented to the Board about these issues, and other issues unique to each loan, is best considered

on a loan by loan basis,

(a) SEP

Faigin failed to ensure that the Board was provided adequate information and analysis to

make an informed decision on the SEP loan, Specifically, the Board was not made aware of a

discrepancy relating to additional financing and there were issues regarding the status of

construction versus disbursements that were not adequately explored. The most egregious was

additional financing. As explained above, there was additional debt encumbering the subject

property. The CTB credit memos included in the Board's package understated the amount of

this financing by more than two million dollars and overstated the borrower's equity in the

project by over a million dollars, This made it appear that the borrower had approximately 10%
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equity in the project when in fact its equity was less than 1 %. Worse yet, the Executive

Summary did not even mention this additional financing or the discrepancy about it. Similarly,

there is no mention of this additional financing in the minutes of the September 25th Board

meeting. Accordingly, the evidence establishes that F'aigin allowed the Board to vote to approve

this loan without apprising them of this additional financing, the discrepancy regarding its

amount or the borrower's low equity —despite Faigin's admission that he was aware of these

issues prior to the loan's approval. (Tr. 3878-79; 4399-4401.)

While Faigin's expert, Kleinfelter, attempted to testify that this issue was insignificant,

his testimony was contradictory and unpersuasive. Kleinfelter initially testified that the

additional financing was insignificant because it was junior to the Bank's debt and would be

wiped out in the event of a default. (Tr. 3147-49; 3527.) However, he later testified that the

borrower's equity in a project is an important consideration and that, because the directors

received the CTB credit memo that misstated borrower equity, the matter should have been

corrected in the Executive Summary. (Tr. 3415-18; 3532.) He also testified that the Board

should have been aware of the $2 million discrepancy on the subordinate lien. (Tr. 3526-29.)

This testimony, on balance, points to the need to have disclosed this issue to the Board.s~

Faigin also failed to resolve an issue relating to the disbursements on the loan and how

they compared to the status of construction. The Executive Summary stated that the loan had

been 35% disbursed on July 6th — a month before CTB closed it; however, it also shows a balance

of approximately 25% of the total loan amount as of September 18th. (Jt. Exh. 65 at 2.) Thus, it

appeared from the Executive Summary that the borrower received 35% of the Ioan proceeds

before the loan was closed and paid 10%back over the next two months. Further, the Executive

57 During his testimony, Kleinfelter did surmise that this issue was probably brought to the B oard's attention. (Tr.
3527-29,) However, as discussed above, the documentary evidence does not support this supposition and the
undersigned does not accept Kleinfelter's speculation about it.
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Summary stated that no inspection of the construction was available because the loan had

recently closed. Also, Kolasinski had inspected the property —again without describing the

progress of construction. (Jt. Exh. 65 at 2-3.) The inconsistent statements about loan

disbursements, combined with the complete absence of information about construction raise an

issue about the progress of this project and how the funds were being used. This issue of

construction status versus disbursements was one raised by King. (FDIC Ems. 90.) Faigin's

expert Kleinfelter testified, however, that the discrepancy was due to acquisition costs. (Tr.

3153-54.) .While that maybe the reason for the discrepancy, it does not reach the core issue,

which is the failure to provide the relevant information to the Board before it approved the

transaction. Faigin should have made sure the Board received an adequate analysis of the

progress of construction before they voted to approve this loan. The record shows he failed to do

so.

The FDIC also raised an issue about the financial information provided to the Board. The

FDIC pointed out that the financial information about the borrower and guarantor was over two

years old and that no global cash flow analysis was prepared, However, the FDIC did not point

to any reason these issues were particular problems in relation to this loan. FDIC Case Manager

Cornell-Pape pointed out that CTB had a relationship with the guarantor, Mr. Pasori, that she

believed would have provided the information necessary to perform a cash flow analysis, but she

did not identify any specific issues relating to his finances that necessitated such an analysis. As

discussed above, I decline to rule that such analysis was required of every loan as a matter of

course. Accordingly, I find that the evidence does not support a finding that the Board received

inadequate financial information about the SEP loan. `
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(b) MAG

Faigin also failed to ensure that the Board was provided adequate information and

analysis to make an informed decision on the MAG loan, Specifically, the Board was not given

adequate information about the status of the project and its delays; litigation involving the

borrower; or numerous issues relating to the appraisal. To the contrary, the information

submitted to the Board raised substantial questions about the progress and viability of the project

without resolving them. It demonstrated that it was already well behind schedule — it was

originally scheduled to be completed months before the Bank purchased its participation, but it

was only 23%complete by the time the Board approved the loan. The Executive Summary

attributed the problem to a delay in getting approval of the project's tract map, but did nothing to

explain why approval was delayed or any specificity about when it would be received. Instead,

it merely said approval was expected "soon." Similarly, there was a reference to litigation

involving the project, but no explanation of what it concerned or how it might impact the project,

Instead, the Executive Summary merely stated that the litigation, like the Tract map, was

expected to be resolved, "soon." While Faigin attempted to dispute the importance of these

matters, they were material to the viability of the project. That fact is amply demonstrated by the

conditions on the staff recommendation, which called for further investigation of whether delay

and litigation could undermine the viability of the project. The FDIC is correct that approval

under these circumstances amounted to the Board approving the loan subject to the Bank staff

later determining whether the project was viable. Allowing the vote while this central question

remained unanswered constituted an unsafe and unsound practice and a violation of Faigin's

fiduciary duties of candox and care. See, Alliance Federal, supra; De La Fuente, supra.

The FDIC also complained about the age of the appraisal; however, it has not met its
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burden of demonstrating this was unsafe and unsound. The Bank's Loan Policy required that

collateral valuations be updated on all participations. Here, the Bank obtained updated

absorption data. Cornell-Pape testified that this raw data was insufficient to update the valuation.

(Tr. 2511-13.) On the other hand, Kleinfelter testified it updated the valuation by verifying the

appraised value. (Tr. 3375-76.) Additionally, FDIC Examiner Levy testified that absorption

data brings an appraisal up to date. (Tr. 2318.) Accordingly, the FDIC has not met its burden of

establishing that the collateral valuation was not adequately updated.

(c) VIN

The evidence shows that Faigin also failed to ensure that the Board was provided

adequate information to make an informed decision on the VIN loan. Specifically, the Board

was not given adequate information about the appraisal report, the status of the prof ect, or the

guarantors' finances, The appraisal revealed that further investigation of the seismic issue that

ultimately caused the project to fail was needed. This was a significant issue that the Board.

should have been apprised of, but it was never raised. Faigin's attempt to argue that he is not

responsible because he did not know about this issue fails. Faigin was responsible for overseeing

the underwriting staff he assembled to enter the ADC arena, especially on their very first

significant project. Faigin's argument is further undercut by his own testimony, discussed above,

that he believed it was appropriate for Dent to presume this issue was resolved.

The Board also should have been made aware that the LTV set forth in the Executive

Summary was calculated using retail value of the proposed units, instead of bulk value as

required by governing regulations. Additionally, there should have been some explanation of the

additional collateral that supposedly lowered the property's LTV to a very favorable 44%.

In addition, the Board should have been provided more information about the progress of
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construction. At the time the Board approved the loan, disbursements were running ahead of

construction. Despite the fact that King highlighted this very issue; there is no evidence that any

explanation or analysis was provided to the Board. While Faigin testified the Board was

provided with an explanation, he could not say what it was.

Finally, ~aigin failed to provide the Board with an adequate analysis of the guarantors'

finances. The most recent financial documents from CTB showed that the guarantors had

suffered hundreds of thousands of dollars in negative cash flow. This fact was not so much as

mentioned in the Executive Summary provided to the Board. Accordingly, there was no analysis

of how this negative cash flow impacted the guarantors' ability to support the loan if necessary.

Faigin's only response to this failure was to state, without explanation, that the negative cash

flows did not concern him. This was insufficient. The negative cash flows and their effect on

the guaranty should have been disclosed and analyzed.

By failing to raise these issues and adequately analyze them for the Board, Faigin

committed an unsafe or unsound practice by allowing the Bank to originate the credit without

adequate analysis. See, Alliance Fede~^al, supra. By these failures, Faigin also breached his

fiduciary duty of candor, which required Faigin to disclose this type of relevant information

whether they asked for it or not, and his fiduciary duty of care, which required him to adequately

investigate, verify and explain this loan, See, De La Fuente II, supra; In t^e Baku, supra.

(d) MSC

Faigin failed to ensure that the Board had adequate information about the developer's

plans for the subject property or the use of the funds when the Board voted to approve this loan.

The Executive Summary for this loan describes the purpose in simple terms — funding a property

exchange and providing working capital for development. The underlying documents, however,
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reveal a far more confused picture. Neither the four CTB credit memos in the file nor the

Executive Summary spelled out what the developer actually planned to do with the loan funds or

the property, something that was apparently unsettled. Further, despite the fact that the

developer had not even settled on his final development plans, the loan was almost entirely

disbursed. In hindsight the reason for this is obvious —the borrower used the proceeds to

develop other properties. The parties disagree about the appropriateness of this occurrence.

FDIC Case Manager Cornell-Pape thought it was improper and characterized it as diversion of

funds. (Tr. 2607-08.) Kleinfelter, on the other hand, testified that the funds were not earmarked

and could be used for any purpose. (Tr. 3159-60; 3577-78:) However, he later admitted that

the CTB credit memo, which he would expect the Board to rely on, stated that the funds would

be used to develop the subject property. (Tr. 3578-80; Jt. Exh. SO at 16-17.) While it may be

possible to argue about the propriety of using the loan funds to develop other properties, the

Board should have been aware that the funds were being used for other projects and there were

no concrete development plans for the subject property -- particularly in light of the statements

in the CTB memos that the funds would be used for this project.

Further, the use of the loan proceeds for other projects makes the approval of an interest

reserve even more troubling in this case than others. There was conflicting testimony about

propriety of the interest reserve. Cornell-Pape opined that the use of an interest reserve was

improper in this case because the loan was not improving the subject property and was not

increasing its value. Accordingly, she testified that the borrower should have been paying down

the loan, not increasing it by drawing against the interest reserve. (Tr. 2601-06.) In support of

this position, the FDIC offered a primer on interest reserves that it published in 2008, which

provided that interest reserves maybe inappropriate when there is no immediate plan for
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development. (Jt. Exh. 127, at 2.) However, it must be observed that this guidance was issued

after the lending at issue in this case took place, and its language (providing that interest reserves

"may" be inappropriate in the absence of development) is far more equivocal that Cornell-Pape's

testimony,

In contrast, Kleinfelter testified the interest reserve was not problematic because the loan

was fully secured.58 (Tr. 3577-78.) While there maybe some question about whether it was

inappropriate per se to approve an interest reserve on this loan,59 the issue should have been

analyzed for the Board. By allowing the borrower to draw on the interest reserve wzthout

developing the land, the Bank effectively underwrote the borrower's speculation that the land

would not only appreciate, but appreciate faster than interest would accrue. In light of the fact

that the Loan Policy did not authorize or address the use of interest reserves at all, the Board

should have discussed all interest reserves carefully. In light of the speculative nature of this

interest reserve, discussion was even more critical in this case.

In his reply brief, Faigin argued that this was not an issue because the interest reserve was

eliminated from this loan before the Bank purchased its participation, relying on one of the four

CTB credit memos. (Jt. Ex1~.. 50 at 37, 41.) The argument, however, is unconvincing. Faigin

seems to rely on the fact that one of the four CTB memos in the Board packet did not list the

interest reserve among the uses fox the loan fitnds. This argument by Faigin ignores the fact that

the interest reserve is listed in other CTB memos in the Board packet. (Jt. Exh. 50 at 33,) Even

more damaging to Faigin's assertion, the CTB credit memo that Faigin purports to rely stated

that repayment during the loan term was to be "Interest only from Interest Reserve." (Jt. Ems. 50

58 For his part, Faigin testified that interest reserves were routine and had been a part of every land loan he had ever
been involved in. (Tr. 3994.)
s9 Further complicating this question, Gumbiner testified, in relation to another loan, that generally it is inappropriate
to have an interest reserve on an ADC loan when there is no development, but he defended the use of interest
reserve in the absence of development if the LTV on the loan was very low. (Tr. 909-14.)
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at 38.) Thus, this argument fails to resolve the issue related to the interest reserve. At best, it

reinforces the potential for confusion created by including four different CTB credit memos in

the Board package. At worst, it demonstrates a willingness by Faigin to advance arguments that

are plainly contradicted by the very evidence he purports to rely on.

Faigin engaged in unsafe and unsound practices and violated his fiduciary duties of care

and candor by allowing the Board to approve this loan without full disclosure of how the loan

proceeds would be used and how this impacted the risk of the loan —particularly given that it

included an interest reserve that would increase the debt without adding any value to the

collateral, This was relevant information, Faigin had a duty to explain how the proceeds would

be used and make sure that the Board understood the impact of its use.

The preponderance of the evidence shows that the financial information provided to the

Board relating to the borrower was adequate. The Bank had the financial statements and cash

flow statements. Although the documents in the packet related to tha MSC loan were over a year

old, the MPC loan packet, which was provided to the Board at the same time, contained more

recent documents about the same parties.60 Thus, the evidence reflects that there was sufficient

financial information concerning this loan to enable an adequate review by the Board.61

Contrary to the FDIC assertions, the evidence does not establish that the Faigin allowed the

Board to rely on an outdated appraisal. As with MAG, the MSC valuation was updated with

absorption data, and the evidence falls short of showing this was not adequate to comply with the

Loan Policy.

so The financial documents contained in the MPC Board packet do show significant negative cash flow for the
Monteverde Development Company in 2004, resulting from the dissolved partnership of Monteverde and Shappell
and officer compensation, However, the other years reported showed positive cash flows. (FDIC Each. 46 at 93.)
Additionally, it shows that in the same year, the guarantors had positive cash flow in excess of the company's losses,

The guarantors also had large positive cash flows in the two preceding yeas, (FDIC Ems. 46 at 94,) Accordingly,
this did not present the unexplained losses present in connection with some other loans.
61 The same holds t►•ue for MPC, which used the same financial data.
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~e~ MPc

The evidence shows that Faigin failed to make sure the Board had adequate information

about the terms of the MPC loan and its underlying project before the Board voted to approve the

participation. First, the Board was not provided with accurate information about the guaranty

related to this loan. The guaranty described in the Executive Summary is the guaranty applicable

to the MSC loan. No one caught this mistake at any point despite the fact that the guaranty was

highlighted by King, who noted that it appeared extremely low compared to the amount of the

loan. Although the actual guaranty was larger than represented, which arguably made the loan

safer than it appeared, Faigin was required to provide accurate information to the Board. The

failure to correct this ez~ror, despite the fact that King specifically flagged it, is indicative of the

rushed, careless review Faigin presided over. Moreover, had this error been brought to the

Board's attention, it might have prompted a more thorough review and analysis of this loan and

all the CTB Loans.

The Board packet also failed to adequately explain this loan and the underlying project.

As discussed above, this was a complex project, involving the dissolution of a joint venture with

each co-venturer taking on certain responsibility, but missing was a concrete explanation of the

borrower's strategy to exit the project in a way that allowed the Loan to be paid. Once again,

King highlighted the confusing nature of this transaction, but it was not clearly analyzed for the

Board. In his attempt to downplay this complexity, Faigin's expert Kleinfelter actually

reinforced how difficult it would have been for the Board to gain an adequate understanding of

the loan. I~Ieinfelter testified that the details of the transaction were not clear from the written

documents and needed to be supplemented. (Tr. 3169.) However, there is no evidence that

Faigin provided that supplemental information or any analysis of it to the Board.
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The conditions on the recommendation in tha OTR Executive Summary were essential

components to underwriting the loan and determining whether the project was viable. (Tr. 2697-

98.) By allowing the Board to approve this loan before these factors were analyzed, Faigin

failed to ensure that the Board was presented with an analysis of key underwriting components

of this loan. FDIC Case Manager Cornell-Pape testified that while it is common for banks to

approve loans subject to conditions, those conditions are usually ancillary items. She also

testified that the conditions in the Executive Summary were essential components to

underwriting the loan and determining whether the project was viable. (Tr. 2697-98.)

According to Cornell-Pape, budget review, final plans and approved permits are essential to an

underwriter's ability to assess the cost and viability of a project and whether the funds available

will be sufficient to complete the project. (Tr. 265758.) In addition, the Loan Policy identifies

the possibility that there will not be sufficient funds to complete a project as the first primary risk

of construction lending. (Jt. Each. 31 at 69, §2,1,2.) Cornell-Pape also testified that the

preliminary nature of the plans impacted the appraisal because changes to the plans could have a

significant impact on the completed project's value.62 (Tr. 2658-59.) Her credible testimony

demonstrates the viability and risk of this loan had not actually been analyzed when the Board

approved it.

Faigin's attempts to rebut this conclusion were unpersuasive, While he testified that the

conditions were typical post-closing items (Tr: 3923), and that he understood that someone who

reported to Vecchio would take care of them prior to funding (Tr, 3926), Faigin admitted on

cross-examination that budget, plans and the likelihood of getting needed approvals were key

62 The appraisal report supports this contention. It expressly states that it assumed all cost figures were correct and
any change in them could affect the value conclusions. (Jt. Exh. 59 at 2, 9.)
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components to assessing viability of a construction project. (Tr. 4226-29,) He further agreed

that someone "could" draw the conclusion that the recommendation subject to these conditions

was essentially a request that the Board approve the loan subject to a future assessment of the

project's viability. (Tr. 4523.) Yet, there was nothing in the Executive Summaay to suggest that

the Bank could resolve these conditions prior to funding when CTB had apparently not been able

to do in the months since it had closed the loan. (Tr, 2660-61.)

Faigin also failed to ensure that the Board was provided with key information about the

appraisal. The Executive Summary stated that the appraisal indicated an "as is"value of $18.4

million and a "prospective market value" of $41.9 million. It used the "prospective market

value" to arrive at an LTV of 57.7%, (Jt. Ems. 60 at 4.) The Loan Policy required the Bank to

use an appraisal estimating the market value of the property in precisely the condition it is in on

the effective date of the value, not an estimate of value with anticipated improvements. (Jt. Exh,

31 at 118, § 5.5.4.) From the face of the Executive Summary, it is clear that the "prospective

market value" is not an "as is" value. Additionally, the appraisal stated that the "prospective

market value" is the estimated value after all assumed improvements. (Jt. Ems. 59 at 2-3.) Even

the "as is" value that was provided assumed that the lots were in "blue top" condition, meaning

they had been graded. (Tr, 2667; Jt. Ems, 59 at 2-3.) The Executive Summary, however, stated

that grading was not scheduled to occur until November 2006. (Jt. Ems, 60 at 3; Tr. 2669.) Thus,

no true "as is" value was provided for the collateral. (Tr. 2666-68.)

Faigin further failed to ensure that the Board was provided with adequate information

about the transfer of the property to Otay Ranch. The Executive Summary stated that in 1988 the

site was acquired by the Baldwins, who controlled Otay Ranch and guaranteed the loan. (Jt.

Each. 60 at 3.) However, it did not provide any information about the transfer from the Baldwins
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to Otay Ranch. There is no dispute that the transfer of the property to Otay Ranch was not an

arms length transaction and that the price paid exceeded the appraised value of the property. (Tr,

2659, 4S 19; Jt. Exh. 60 at 21.) Cornell-Pape testified that this transaction should have been

analyzed and explained in greater detail. Specifically, she testified that the analysis should lave

described whether the money paid for the transfer was used to pay off existing debt on the land

or was acash-out transaction for the Baldvc~ins. (Tr. 2659-60.) I agree with her testimony.63 The

minutes contain no reference to any such discussion. (Jt. Ems. 115.)

Faigin also failed to ensure that the Board was informed about the potential risk related to

the projected pricing for the project. The CTB documents indicate that the projected pricing for

the completed units was at the high end of the pricing spectrum, but that fact is not mentioned in

the Executive Summary. (Jt. Ems. 60 at 2-4, 26,) The Executive Summary did note, however,

that absorption had slowed and prices had declined. (Jt. Each. 60 at 3-4.) These changes tend to

slow sales and decrease prices. (Tr, 2664-65,)

Finally, this is a loan where there were specific reasons that the Board should have been

presented with more information about the guarantors' financials. The Executive Summary only

set forth net worth figures for the two guarantors — Mr. Baldwin and an LLC he controlled,

However, the CTB credit memo in the Board packet included a cash flow analysis, which

indicated that Mr. Baldr~in had very significant negative cash flow in 2003 (-$20 million) and

2044 (-$38 million), which it attributed to discretionary contributions to various development

projects. (Jt, Exh. 60 at 32-33.) The CTB cxedit memo also stated that Mx. Baldwin's tax

returns were "very complex" and involved 75 different s-corporations, partnerships and LLCs

that contributed income ox losses to him, and that Mr. Baldwin used a combination of

63 This testimony also adequately rebuts Faigin's argument that there is no evidence the h~ansfer was in any way
unusual.
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distributions and loans from his various entities to cover his living expenses. (Jt. Ems. 60 at 32.)

FDIC Case Manager Cornell-Pape opined that the summary of this structure left significant

unknowns and demonstx•ated a need for a global cash flow analysis. Specifically, she testified

that there was no way to know if the allegedly discretionary contributions Mr. Baldwin had made

to other projects were truly discretionary ox whether they would continue to drain his cash flow

going forward. (Tr. 2662-63.) While I have declined to hold that the Bank was required to

perform a global cash flow analysis of every borrower and guarantor, I find that the information

the Bank had about Mr. Baldwin's finances raised concerns that should have prompted the Bank

to perform a more thorough analysis of his global cash flow to determine if his involvement and

guaranty would support the project or nnight drain money from it.

fig) ~V

Faigin failed to ensure that the Board was informed of a clear exception to the Loan

Policy. The LTV was 82%, above the maximum (80%) in both the Loan Policy and the 'relevant

guidance. The brief description of the LTV as "high for a declining market," was not sufficient

to put the Board on notice that it was approving a loan as an exception to the Loan Policy. The

Board should have been made expressly aware that this was outside of the Loan Policy and

provided with mitigating circumstances that justified approval as an exception.

The analysis of the viability of this project was also inadequate. The conditions attached

to the recommendation in the Executive Summary were key to assessing the viability of the

project. (Tr. 2732-34.) The most significant question was the adequacy of the interest reserve,

which the Executive Summary itself :notes may not be sufficient to complete the project. (R.

Ems. 1959 at 2.) Despite this, the Board minutes reflect that the adequacy was not analyzed for

the Board. Instead, the Board was informed that the Bank was still waiting for an analysis of the
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interest reserve from CTB. (Jt. Exh. 115.) This expressly demonstrates that Faigin allowed the

Board to approve the loan without information critical to assessing the credit adequately.

Faigin's testimony that this was not an issue because the participation agreement would allow the

Bank to back out if the conditions were not satisfied is contradicted by the terms of'the

participation agreement,64

Additionally, the Board should have been provided more information about the land draw

the borrower took at the origination of the loan. Cornell-Pape testified that she could not

determine what these funds were used for. (Tr. 2739.) Paying itself $2.5 million from the initial

disbursement seems inconsistent with the normal course of ADC lending where the borrower

would put its own equity at risk before the Bank's. While there may have been a legitimate

explanation for this draw, ~'aigin should have trade sure the Board had it and understood it.

(h) SCH

Faigin also failed to ensure that the Board was provided with adequate information about

the projected timeline for completion of this project — an essential factor in determining whether

the project was viable and the loan would be repaid. The documents the Bank received from

CTB suggested two very different timelines without reconciling them. Additionally, the

Executive Summary made it appear that, even under the most optimistic assumptions, the

borrower would not be able to sell enough units to pay the loan off within its original term.

Faigin should have ensured that the Board had an accurate analysis of the project's schedule and

an explanation of how and when the borrower would be able to repay the loan. Without this, the

Board did not have a full analysis of this credit.

Faigin also failed to ensure that the Board was provided with an adequate analysis of the

64 It should also be noted that the inclusion of this discussion in the minutes suggest that any and all such discussions
that took place were included in the minutes. It further undercuts Faigin's repeated asserfio ns that all issues we►•e
adequately discussed at the Board meeting whether the minutes reflect the discussions or not.
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gua~~antors' finances. As explained above, the financial information about the guarantors showed

that they had a combined net worth of approximately $17 million dollars, but they were

guarantying a loan for $24 million. In addition, most of their assets were centered in real estate,

which as Cornell-Pape testified, is often illiquid and subject to overvaluation. The net worth

statements included the property that was the collateral for the loan —property, which would

likely be seized by the Bank before it sought recovery under the guaranty. All of this raises

substantial doubt that the guarantors would be able to perform on their gua~•anty if ne~d~d.

These facts called for a more thorough analysis of the guarantors' financials.

(i) Summary

Faigin orchestrated a review process for the CTB Loans that repeatedly missed or failed

to adequately analyze significant and troubling issues related to them. Additionally, important

information that was known was often not shared with the Board. Faigin's attempt to avoid

responsibility for these failings by claiming that he relied on the work of his staff falls short for

two reasons. First, Faigin is the person who put in place the ADC infrastructure at the Bank.

This made it incumbent on Faigin to oversee that infrastructure to ensure that it provided an

adequate level of review. Second, Faigin approved of the truncated review that was performed

on the CTB Loans and was well aware of that the review was shallow. Having put in place the

Bank's infrastructure and authorized the staff to shortcut the CTB review, Faigin could not turn a

blind eye to the multiple problems with that review. He was instead required to ensure that the

review was adequate. His failure to do so satisfies the misconduct prong of section 8(e).

iii. Faigin Allowed Lannan to Participate in the Review
and Approval of the CTB Loans.

It is undisputed that Lannan had a financial interest in the Bank's purchase of the CTB

Loans. Despite this, he was allowed to participate in the meeting, vote on the loans, move for
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approval of three of them and second the motions for two others. (JE 115 at 2-4.) Faigin admits

that he allowed Lannan to vote on the CTB Loans; that he knew it was improper for Lannan to

do so; and that it was his job to stop a director from violating policy. (Tr. 4380.) His failure to

stop Lannan from voting is even more troubling in light of the fact that Faigin testified that there

was pressure to do CTB loans; that he believes CTB was aware of that pressure; and that he

believes was Lannan was the source of CTB's knowledge about the internal pressure at the Bank.

(Tr. 4270.) While he did not elaborate further, this testimony supports a reasonable inference

that Faigin believed that Lannan may have actually fed information to CTB to help it close this

deal in which Lannan had an interest, and in which he took part in the document review. By

allowing Lannan to participate under these circumstances, Faigin engaged in an unsafe or

unsound practice because allowing Lannan to influence decisions that he stood to benefit from

put Lannan in a position to advance his own interests at the expense of the Banlc. Similarly, by

allowing Lannan that opportunity F'aigin breached his fiduciary duties of care and loyalty to the

Banlc.

b. Effect of Faigin's Misconduct

Faigin's failure to ensure that the CTB Loans were reviewed, underwritten and approved

appropriately resulted in both potential and actual losses to the Bank. See, 12 U.S.C. §

1818(e)(1)(B). The CTB Loans were approved despite the Bank's failure to fully analyze

important issues related to them, The failure to adequately analyze these loans was the direct

result of Faigin's knowing decision to rush the underwriting despite the fact that he knew that the

underwriting would not involve the same degree of care as new originations, as the Loan Policy

required. In several instances, Faigin was aware of potentially troubling issues, but he failed to

make sure the issues were raised with the Board and adequately resolved. In others, the rushed
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review Faigin mandated missed significant issues entirely —even some that were flagged by

King. Reviewing, approving and funding the loans at issue under these circunnstances created

potential losses for the Bank. Additionally, allowing Lannan to participate in the review and

approval process for the CTB Loans, despite Lannan's direct financial interest increased the risk

of loss. After all, Lannan had an incentive to push for approval regardless of whether the CTB

Loans were prudent for the Bank, and Faigin's own testimony reflects that Faigin believed

Lannan may have done just that.

This failure to provide the Board information that might have called for further review or

resulted in rejection of loans and allowing Lannan to participate in the review and approval

process all increased the risk of loss to the Bank. In several cases, the Banlc experienced actual

losses when the loans went into default. Faigin's argument that the Banlc's losses were the

unforeseeable result of the financial crisis is unpersuasive. As stated above, there can be

multiple causes for a loss. See, Landry, supra, Even a potential loss satisfies the effect

requirement of Section 8(e). 12 U,S.C, § 1818(e)(1)(B). Thus, while it is likely true that the

financial crisis contributed to the Bank's losses, that does not change the fact that Faigin's

misconduct contributed to them, or made them more likely, as well. For all these reasons, I find

based on the evidence viewed as a whole that Faigin's conduct in connection with the review and

approval of the CTB Loans satisfied the effect prong of Section 8(e),

c. Faigin's Culpability

Faigin acted with willful and continuing disregard in connection with the review and

purchase of the CTB Loans. His continuing disregard is demonstrated by the long period of time

that Faigin oversaw the review of the CTB Loans. During this entire time, Faigin's focus was on

completing the review, not ensuring it was thorough. When. Vecchio expressly told him the CTB
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Loans could not be appropriately underwritten within the time he wanted, Faigin directed hex to

move ahead with an unsafe and unsound review, instead of slowing down in the face of

difficulties. When Vecchio informed Faigin that the CTB Loans could not close until October

because of issues with the Bank's ALLL, he again ignored the chance to slow down the rushed

review. Faigin's ongoing pressure to move the CTB review at an unsafe and unsound pace

combined with the specific instances where he passed on obvious opportunities to slow down

and perform a more appropriate review demonstrates his continuing disregard fox the safety and

the soundness ofthe Bank.

The same conduct demonstrates Faigin's willful disregard for the safety and soundness of

the Bank. Faigin admitted that he understood the problems that the Bank encountered in getting

information from CTB, and he understood what level of review Bank staff could provide in the

time he gave them. Further, he took it upon himself to make sure the Board was aware that a

review had been done and that it had adequate infornnation to vote. He nevertheless allowed the

Board to vote on the CTB Loans without giving it adequate information or analysis or making it

aware that the review process itself had been far less rigorous than the type of review required by

the Bank's Loan Policy,6s

Faigin went even further when King attempted to raise questions about some

irregularities with CTB Loans. Rather than carefully address King's issues and encourage

discussion, Faigin sent a reply to King that Faigin admits he meant as a rebuke of King. (Tr.

3811-12.) Even his own expert, Olson, testified that this conduct was improper. (Tr. 4190-91.)

Faigin's willful disregard is further demonstrated by his failure to stop Lannan from

participating in the review and approval of the CTB Loans. He was aware of Lannan's interest

6s Although the FDIC has not alleged that Faigin acted with personal dishonesty, it should ba noted that failure to
disclose material information to a bank board has been held to constitute personal dishonesty under section 8(e).
See, Dodge, supra.
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and admitted he had a responsibility to keep Lannan from participating in the decision. Despite

this, Faigin allowed Lannan to work on the review of the CTB Loans from its inception. Then,

he allowed Lannan to participate in the Board discussions and to vote to approve the CTB Loans.

All of this is even more troubling given Faigin's testimony that he believed Lannan may have

been feeding information to CTB during the review process. Allowing Lannan to be involved

demonstrates at the very least willful disregard — as well as e~rtremely poor judgment.

4. The Other Bank-Originated ADC Loans

a. Misconduct — Faigin Allowed the Board to Approve Loans Without Adequate Analysis.

i. LV215

Faigin failed to ensure that this loan was adequately analyzed before it was brought to the

Board for a vote. The most troubling issues relate to the rapid increase in appraised value and

the use of an interest reserve on a loan that was essentially funding real estate speculation. FDIC

Case Manager Cornell-Pape opined that the significant, rapid increase in the appraised value of

the subject property was not sufficiently analyzed in the credit memo, which attributed the rapid

increase to a zoning change. (Tr. 2781-83.) While she agreed a zoning change can significantly

increase the value of a parcel, she questioned whether the change here was the type that would

do so. (Tr. 2785-86.) Cornell-Pape testified that the property had not been granted any

increased entitlements. It had only been placed in a zoning district, known as aMixed-Use or

"MUD" overlay, that allowed the owner to request approval to build in excess of the normal

zoning restrictions. (Tr. 2784-85,) Faigin's expert Kleinfelter, on the other hand, opined that the

increase was justified by several factors, including the change in zoning, comparable sales in the

area and the fact that the former owner had prevailed in a lawsuit against the county to ease

building restrictions on the property. (Tr. ,3225-28.) While Kleinfelter's testimony may provide
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some reason to believe that the appraised value was reasonable, it does not address th,e central

issue regarding the appraisal —the failure to analyze the factors that pushed this substantial and

rapid increase in value. Whether the value stated in the appraisal was ultimately appropriate or

not, the Board should have beers provided a more comprehensive analysis that informed therr~ of

the reasons for the increase and the risks related to it.

The Bank's approval of an interest reserve on this loan also raises questions. As Cornell-

Pape pointed out, the loan was a speculative vehicle to hold the land, rather than a loan where

development was adding value. (Tr. 2801-02.) In light of the loan's speculative nature, and the

lack of any developnnent, Cornell-Pape opined that it was inappropriate to include an interest

reserve on the loan. (Tr, 2602-06, 2791.) Kleinfelter disagreed, testifying that the interest

reserve was appropriate because it was for the acquisition of land, which is part of the

Acquisition, Development and Construction or "ADC" process. (Tr. 3219.) However, he also

admitted that there was no plan for development ("D") or construction ("C") on the property.

(Tr. 3649.) Faigin also defended the interest reserve in light ofthe very low LTV on this loan.

He further testified that every land loan he had ever done involved an interest reserve, which he

believed was appropriate. (Tr. 3994.)

In the end, both the increased appraised value and the use of an interest reserve called for

greater analysis to be provided to the Board..The combination of the large increase in value, the

lack of any development plan and the use of the interest reserve meant that the Bank was

completely financing the borrower's land speculation. The Bank provided financing, and a

reserve to service the interest on that financing, while the borrower waited for buyers to agree to

his increased valuation. Given this, the Board should have been provided with a careful analysis

of the support for the increased value of the land and the reasoning for financing even the debt
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service on holding the land. This conclusion is reinforced by the fact that, as discussed above,

the Loan Policy provided no guidance on when the Bank would approve interest reserves. That

lack of guidance was a failing of the Loan Policy and one that mandated careful consideration of

using an interest reserve in a situation as speculative as the one presented.

The information regarding the guarantor's finances failed to demonstrate that the Bank's

risk on this speculative loan would be protected by the guaranTy. First, his assets were mostly

illiquid real estate holdings. Second, the credit memo stated the guarantor had appro~mately $2

million in liquid assets, but did not describe what they were, (Tr. 2796; Jt. Ems. 46 at 7-8.)

Cornell-Pape testified that her review of the supporting documents revealed no evidence that the

guarantor actually had $2 million in liquid assets. (Tr. 2798.) Nothing evidencing this purported

liquidity was introduced into evidence. Additionally, the guarantor had negative cash flows in

2004 and 2005, and his assets were spread across 20 real estate entities. As Cornell-Pape

testified, these facts, combined with the fact that the loan required an interest reserve, made it

appear that the guarantor was very illiquid and raised questions about whether he would be able

to fulfill his guaranTy, (Tr. 2798-99.) Faigin was not able to rebut this concern. While he

testified that the guarantor's negative cash flow showed he paid his debts, he also admitted that it

could indicate he had limited cash. (Tr. 3998,) Similarly, I~leinfelter testified that the negative

cash flows were the result of discretionary investments, but he later admitted that the information

in the loan file left it unclear whether the guarantor would be able to liquidate assets to pay on

the guaranTy if needed. (Tr. 3218; 3656-57.} These concerns about the guarantor's ability to

come up with liquid assets should have been disclosed and analyzed for the Board --particularly

in light of the speculative nature of the loan.
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ii. LV 18

The most obvious flaw in the analysis of this loan. was the failure to
 point out to the

Board that its appraisal did not comply with applicable sEandards. The
 relevant regulations

require that property appraisals contain an estimate of a property's val
ue in its current condition

and subject to the zoning in effect on that date. See, FDIC, Financi
al Institution Letter,

"Appraiser Independence," FIL 84-2003, 2003 WL 22434766, *6 (
October 28, 2003}, Similarly,

the Bank's Loan Policy required that all appraisals prepared for the 
Bank "for all purposes" be

on an "as is"basis, which the Loan Policy defined to mean, "an est
imate of the market value of

the subject property in the condition observed on the date of the ins
pection, and as it physically

and legally exists without hypothetical condition, assumptions or qual
ifications, as of the date of

the inspection." (Jt. Ems. 31 at 118, § 5.5.4.1.). The subject property was being used as a mobil
e

home park, but it was appraised as vacant land.

Faigin's expert, Kleinfelter, attempted to justify the appraisal as 
vacant land on the basis

that vacant, developable land was the highest and best use of the prope
rty. (Tr. 3246-47.)

However, his testimony did not, and could not, change the fact that
 applicable regulations and

the Loan Policy expressly required the Bank to obtain a valuatio
n of property in its actual

condition prior to approving the loan.
66

Faigin. also argued in his post-trial briefing that the relevant policie
s allowed the

hypothetical appraisal He first argued that the FDIC cannot rely 
on FIL 84-2003, cited above,

because it was not introduced into evidence. This argtunent ignores
 the fact that Financial

Institution Letters are public documents used to announce FDIC po
licy. As such, they are

subject to judicial notice, 12 C.F.R, § 308.36(b); see also, Hickm
an v. Wells Fat^go NA,, 683

66 When confronted with the governing regulations, Kleinfelter at
tempted to evade the issue by stating that the

appraisal did not "in the strictest sense," contain a value for
 the property in its current condition. (Tr, 3636-39.) The

evidence shows that the appraisal did not contain such a value 
in any sense, strict or otherwise.
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F,Supp.2d 779, 784 (N.D. Ill. 2010). Thus, the FDIC may rely 
on it,

He also argued that the Loan Policy allowed hypothetical apprais
als like this one, and

cites the Loan Policy's definition of "Market Value ̀ As If Complete
,"' which did allow an

estimate of market value assuming all proposed construction, con
versions, etc... are complete.

(Jt, Ems. 31 at 120, § 5.5,4.3.) This argument, however, fails bec
ause while Faigin cites the Loan

Policy's definition of "Market Value ̀ As If Complete,"' he c
ompletely ignores the Loan Policy's

provisions about the use of such valuations, The Loan Policy pro
vided that "Market Value ̀ As

If Complete,"'valuations could be used if the property needed
 major repairs or remediation in

order to make it marketable. (Jt. Ems. 31 at 119, § 5.5.4.2.) Whil
e Kleinfelter testified that

vacant land was the property's highest and best use, there was 
no evidence it was not marketable

in its current condition. Thus, the Loan Policy did not authoriz
e a hypothetical valuation for this

property. Moreover, even when a "Market Value ̀ As If Comple
te,"' is authorized, the Loan

Policy requires that it be identified as "the Market Value ̀ As I
f Complete, "' and that it be

reported as the secondary value only, with the primary value be
ing the actual as-is value of the

property. (Jt. Exh. 31 at 119, § 5.5.4.2.)

The relevant regulatory guidance and the Loan Policy furthe
r required an actual as-is

valuation of the property in its current condition. If the loan
 was to be approved without such a

valuation, it should at the very least have been expressly app
roved as an exception to policy. It

was not, and there is no evidence that the Board was ever 
informed that the valuation method

was inconsistent with all of these standards. Additionally, the 
Bank had obtained a review of the

appraisal that warned that using this hypothetical value was risky
,67 Failing to inform the Board

about the risks uncovered by an appraisal review defeats the
 entire purpose of such a review.

67 Hindsight has made tha magnitude of this risk more clear
. In 2008, the Bank obtained a true "as is" appraisal of ,

the property, which estimated its value at $9.8 million —almos
t $100 million less thaf the hypothetical value

obtained a year earlier and well below the loan amount.
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Allowing the Board to vote to approve the loan without adequate anal
ysis of the appraisal was

unsafe and unsound.

In addition to being outside of relevant policies and regulation, t
he hypothetical appraisal

also is related to another issue —the speculative nature of the l
oan, Like the LV215 loan, the

borrower had no concrete development plans for this loan. Instead,
 it intended to hold the land

until it could be sold at a profit. Also like LV21S, the apprais
ed value of this property had seen a

dramatic price increase. Indeed, in this case, even Faigin's exper
t Kleinfelter testified that the

information in the credit memo alone was insufficient to allow h
im to understand the large

increase in appraised value,68 (Tr. 3635-36.) Nothing in the Boa
rd minutes reflects that any of

this information was shared with the Board. The FDIC's crit
icism of the interest reserve related

to this loan went a step further than it had with LV21S, F
DIC Case Manager Cornell-Pape

opined that it was improper to underwrite this loan as an ADC
 loan at all because the property

contained an operating business, the mobile home park. Ins
tead, she thought it should have been

underwritten as an income-producing property and opined that 
the Bank did not do so because

the income from the mobile home park was insufficient to pay the 
interest on the loan, so the

Bank treated it as an ADC loan in order to allow it to provide an
 interest reserve to cover the

shortfall. (Tr. 2811-13.) While Cornell-Pape's supposition ab
out motivation may or may not be

correct, she was correct that classifying a stabilized, income-g
enerating property (the Bank's

traditional lending arena) as an ADC loan, and providing an in
terest reserve, based on the

assumption that the business would be shut down and the land
 sold as vacant, certainly raised

further questions about the loan. Faigin's testimony that he br
ought in an expert to resolve those

68 The only explanation the credit memo offered for the incr
ease in value was the fact that the property had, like Las

Vegas 215, been placed in a MUD overlay dish•ict. (7t. Exh, 
~9 at 20; Tr, 2810-11,) Once again, Cornell-Pape

opined that in order to take advantage of the MUD overlay, 
a developer would still need to obtain approval for a

zoning change to take advantage of the change. (Tr. 2810-11,)
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questions is not credible in light of the complete lack of docum
entary support and his inability to

identify the purported expert. His testimony is further undercut b
y his own admission that he

knew mobile home parks can be difficult to close. Accordingl
y, the lack of a development plan,

e~stence of the park, and the potential issues related to closing 
the park, should have been

analyzed and presented to the Board, before it voted to approv
e the loan.

Finally, the financial data provided raised the same concern
s that e~cisted with LV215

which is hardly surprising as both loans had the same guaranto
rs. Thus, there were the same

unanswered questions about the ability to actually perform on 
the guaranty. Thexe were,

however, two differences. First, the Banlc's exposure to this g
uarantor was now greater. Second,

the developer needed short-term financing when the loan clos
ing was delayed, despite the

guarantor's purported $2 million. of liquid assets. This raised que
stions about the guarantor's

actual liquidity. (Tr. 2817.) Both ofthese factors made a t
horough analysis ofthe financial

information even more important.

iii, DOR

It was unsafe and unsound to allow the Board to vote to 
approve this loan without a clear

explanation of the fact that not only was the Debt Service
 Coverage Ratio ("DSCR") for the

project below the requirements of the Loan Policy, but also
 that once principal repayment began,

the DSCR would fall below the amount necessary to servic
e the debt according to its terms.

Instead of clearly explaining these .facts, the credit memo's
 discussion of the DSCR was a

confusing mish-mash. It began by reciting a DSCR of 1.05
:1, based on interest only on the

Bank's loan. Then, it stated that the DSCR would drop to 0.9
2:1 when principal payments began

and to 0.84:1 if payments on additional debt on the property
 were included. Later, when the

credit memo finally stated that the DSCR was below Bank p
olicy, it constructed a hypothetical
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scenario where the DSCR could be impxoved by refinancing —
 a transaction that would pay off

the Bank's loan, not service it according to its terms. (Jt. Exh. 35,
 at 14-15.) Cornell-Pape

testified that she had never in her careex seen a loan presentation
 attempt to justify a low DSCR

by theorizing about the potential to refinance in the future. (T
r, 2829-33.) The theoretical

suggestion that another bank might offer better terms at some 
future date does not mitigate the

risk presented by the inadequate DSCR on the loan the Bank 
actually made.

While the discussion of DSCR in the credit memo was confus
ing at best, the discussion

reflected in the Board minutes is worse. Rather than unpac
k the issue and explain it to the

directors, the minutes gloss over it. The only mention of the D
SCR is the statement that it is

1.05:1— the most favorable DSCR calculation available. Addi
tionally, rather than expressly

inform the directors that the DSCR was below the requirem
ents of the Loan Policy, they were

told only that it was "light." finally, the fact that the staff s b
est solution to the DSCR problem

came through refinancing the loan was not discussed. (Jt. E~t
h. 35, at 13.)

There was also insufficient information about the guarantor's
 financials. In this case,

such information was crucial because the guarantor was su
pposed to be making payments on the

property's subordinate debt from his own resources, and, as 
discussed above, the income from

the project would be insufficient to service that additional 
debt, Despite the acknowledged need

for the guarantor to service the subordinate debt, the financ
ial information provided. did not

establish that he would be able to do so. Most notably, he had 
e~pezienced millions of dollars in

negative cash flows over the prior two years. Additionally
, his other rental properties appeared

to have a history of operating at a loss. All of this made it 
appear doubtful that he could meet the

obligation to service the subordinate debt. Faigin should n
ot have allowed this loan to be

approved without more information and analysis to establi
sh how the guarantor could meet his
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obligations,

iv. ACA

The information provided to the Board did not adequa
tely analyze the large increase in

the value of the property. The value of the property 
had almost doubled in only a few years, yet

there was no explanation as to why. Further, the valuatio
n method used in the appraisal was one

that used a hypothetical developed value and ba
cked-out development costs, rather than just

calculating the value the land could sell for in its 
current condition. This method leaves

numerous issues unknown and is usually only use
d as a.secondary valuation. (Tx. 2850-56.) It is

at least questionable whether this truly provides a
n estimate of the land in its current condition.

Most tellingly, Faigin himself admitted that the va
luation of this pxoperty was not adequately

explained to the Board. (Tr. 4792,) The undersign
ed agrees.

The information presented to the Board also faile
d to analyze whether the topography of

the subject property comported with the Loan Polic
y's prohibition against lending on properties

with difficult topography, On its face, the credit me
mo's description of the subject property as

ranging "from level areas to rolling hilltop areas t
o sloping ravine-like areas," and including,

"undeveloped canyon/open space," as well as the
 city's desire to have the developer build a

bxidge over the canyon to connect a roadway, seeme
d to indicate the type of difficult topography

the Loan Policy prohibits lending on. (Jt. Exh. 42 a
t 158; see also, Jt. Each. 31 at 70-71, §2.1.3.)

Faigin argued that this portion of the Loan Policy
 did not apply to this loan because the borrower

did not plan to build on it. However, he cited 
nothing in the Loan Policy limiting the prohibition

against lending on properties with difficult topo
graphy to projects where actual construction was

planned. Because the Bank underwrote this as an 
ADC loan, it should have followed the Loan

Policy's provision relating to ADC loans, Accord
ingly, prior to approval of this loan, how the
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subject topography related to the Loan Policy should have been analyzed. If it did not constitute

difficult topography under the Loan Policy, the credit memo should have explained why. If it

was the type of difficult topography the Loan Policy prohibited, the loan needed to be approved

as an exception. Instead the issue was overlooked or ignored.

v. Summary

As the Bank's president and CEO, and the architect of the Bank's ADC lending program,

Faigin was required to supervise the Bank's staff to ensure that the ADC lending was conducted

in a safe and sound manner. Instead, Faigin failed to ensure that Bank staff adequately analyzed

these loans prior to presenting them for approval and allowed important information to be

omitted from the information presented to the Board. This failure to adequately supervise the

ADC program he put into place constituted unsafe or ansound conduct and a breach of his

fiduciary duties of care and candor which satisfy the misconduct prong of section 8(e).

b. Effect of Faigin's Misconduct

Faigin's failure to ensure that the post-CTB loans were adequately analyzed resulted in

both potential and actual losses to the Bank. See, 12 U,S.C. § 1818(e)(1)(B), Those loans were

approved despite the e~stence of unresolved issues related to them. Faigin allowed the Board to

vote to approve the loans without providing adequate information and analysis to allow the

Board to make an.informed decision. Reviewing, approving and funding the loans at issue under

these circumstances created potential losses for the Bank. This failure to provide the Board

information that might have called for further review or resalted in rejection of loans increased

the risk of loss to the Bank. Additionally, in at least one case, LV18, the Bank, suffered an actual

loss.69 For all these reasons, Faigin's conduct in connection with the Bank's approval of the post-

69 As with the CTB Loans, Faigin's argument that the financial crisi s is the cause of the Balk's losses fails because

Faigin's acrions still contributed to the risk of loss and actual losses suffered. See, Landry, sup~•a,
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CTB loans satisfied the effect prong of Section 8(e).

c. Faigin's Culpability

The Faigin acted with continuing disregard in connection with the underwriting of these

other loans, The underwriting of these loans was a continuation of the ADC underwriting regime

Faigin established and maintained from the time the Bank entered into ADC lending until its

failure. Despite the weaknesses in the system that should have been obvious, Faigin allowed

large, complex ADC loans to be underwritten without adequately supervising the Banlc staff ox

improving the ADC infrastructure he had built. One obvious example of this is the lack of any

guidance about interest reserves. Faigin's own expert testified that if the Bank was going to

offer interest reserves, the Loan Policy should have provided guidance on them, but it is

undisputed that the Loan Policy had no such guidance. Despite this, Faigin not only allowed the

Bank to continue to make large A.DC loans that includedmterest reserves, he allowed it to make

speculative loans that more aggressively pushed the boundaries of when interest resexves are

appropriate. This conduct reflects Faigin's continuing disregard for the safety and soundness of

the Bank.

The Faigin also acted with willful disregard for the Bank's safety and soundness.

Despite the known issues related to the Bank's ADC underwriting infrastructure, Faigin took no

steps to improve it. In fact, he further weakened it by hiring Exic Rosa. Rather than strengthen

the role of underwriters, Faigin allowed Rosa to reorganize the lending department in a way

Faigin admits he viewed as decreasing underwriter independence. By allowing this to occur,

Faigin weakened an underwriting system that was already inadequate thereby demonstrating a

willful disregard for the safety and soundness of the Bank.
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D. Civil Money Penalty

1. Legal Standard for Civil Money Penalty

Section 8(1)(2) of the Act, 12 U.S.C. § 1818(1)(2), provides for the assessment of a civil

money penalty ("CMP") if certain conditions are met. The purpose of a CMP is "to deter and

sanction respondent, for the acts and practices alleged in the Amended Notice," In the Matter of

John R. Givens, No. OCC-AA-MW-91-136, 1993 WL 13011388 (OFIA Feb. 8, 1993); see also

Long v. Bd. of Governors of the Fed. Reserve Sys., 117 F.3d 1145, 1154 (10th Cir. 1997)

(explaining that Congress enacted the civil money penalty provisions to provide the federal

banking agencies with the necessary flexibility to secure compliance with the relevant banking

laws and to "serve as deterrents to violations of laws, rules, regulations and orders of the

agencies").

Here, the FDIC seeks a Second Tier CMI' in the amount of $85,000. A Second Tier CMP

requires proof of two elements: "misconduct," i.e., either a violation of any law or regulation or

final order, ox a breach of a fiduciary duty, or recklessly engaging in an unsafe or unsound

practice in connection with the Bank, see 12 U.S.C. § 1818(i)(2)(B)(i); and "effects," i.e., either

a pattern of misconduct, ox conduct which caused ox was likely to cause more than minimal loss

to the institution, ox which resulted in a gain ox benefit to the Faigin. See 12 U.S.C,

§ 1818(i)(2)(B)(ii), These elements largely mirror those the FDIC is required to prove to justify a

prohibition, except that the engagement in unsafe or unsound banking practices must be shown

to have been recl~less. "[R]eckless disregard for the law, applicable regulations, or an agency

order exists when: (1) the party acts with clear neglect for, ox plain indifference to, the

requirements of the law, applicable regulations ox agency orders of which the party was, or with

reasonable diligence should have been, aware; and (2) the risk of loss or harm ox other damage
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from the conduct is such that the party knows it, or is so obvious that the party should have been

aware of it," Szrrcpson v. OTS, 29 F.3d 1418, 1425 (9th Cir, 1994) (defining "recl~less disregard"

fox purposes of 12 U.S.C. § 1818(b)(6)(A), which provides for restitution in connection with a

cease &desist order). Conduct that demonstrates willful or continuing disregard under 8(e) has

been held to demonstrate the requisite recldessness, Dodge, 744 F.3d at 162.

2. Appropriateness of a Civil Money Penalty

Based on the evidence, analysis and findings set forth above, Faigin's conduct in

connection with the Bank's ADC lending constitutes "misconduct" warranting a CMP against

the Faigin. As discussed above, Faigin engineered and oversaw the Bank's ADC lending

program from planning, through implementation and until the Bank ultimately failed,

Throughout this time, the Banlc's ADC lending infrastructure and practices were deficient.

Despite this, Faigin tools no action to ensure underwriting that included adequate analysis, and in

the case of the CTB Loans, affirmatively ordered Bank staff to short-cut the analysis of the loans

in question. Additionally, throughout the Bank's foray into ADC lending, Faigin never took steps

to correct or improve the Bank's flawed system. In fact, he allowed it to be weakened further

when Rosa joined the Banlc. All of this establishes the requisite recklessness on Faigin's part.

With respect to the "effects" of Faigin's misconduct, the record speaks for itself. Most

obviously, the Bank suffered substantiallosses that contributed to its eventual failure.

Additionally, Faigin's ongoing close involvement with the ADC program, coupled with the lack

of any attempt to improve the program and his active undercutting of safe and sound practices,

establish a pattern or misconduct. See, Rapp v. OTS, 52 F.3d 1510, 1518 (lOt~ Cir. 1995)

(holding that repeated misconduct constitutes a pattern, even if not the same act).

Fox these reasons I find a Second Tier CMP appropriate in this matter.
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3. Amount of the Civil Money Penalty

Having determined a Second Tier CMP is warranted, it is necessary to deternnine the

appropriate amount of the penalty to be assessed. As noted above, the FDIC has requested a

CMP in the amount of $85,000, Second Tier CMPs can be assessed in an amount not to exceed

$37,500 for each day during which the violation, practice or breach continues, 12 U.S.C. §

1818(i)(2)(B); 12 C.F.R. § 308.132(c)(3)(i),70 As the record above demonstrates, Faigin's

conduct constituted a continuous pattern of misconduct that began with the planning of the

Bank's entry into ADC lending in 2005 through at least the approval of the final loan at issue in

2007, and arguably as long as the loans remained on the Bank's books. Accordingly, based on

the statutory penalty, the Second Tier CMP against Faigin, calculated at $37,500 per day, could

total in the tens of millions of dollars. Thus, the amount requested is clearly authorized.

While the statute clearly authorizes the CMP requested, that is not the end of the inquiry.

In determining the appropriate amount of a CMP, it is necessary to consider the mitigating

factors set forth in 12 U.S.C. § 1818(i)(2)(G), namely: (1) the size of Faigin's financial

resources; (2) the good faith of Faigin; (3) the gravity of the violations; (4) the history of

previous violations; and (5) such other matters as justice may require. The 13-factor analysis

found in the Interagency Policy Regarding the Assessment of Civil Money Penalties by the

Federal Financial Institutions Regulatory Agencies, 63 Fed. Reg. 30,226 (May 28, 1998)

("Interagency Policy"), must also be considered.

a. Financial Resources

With regard to Faigin's financial resources, Faigin provided a financial statement dated

70 The text of the Act states that Second Tier penalties maybe assessed in an amount not to exceed $25,000 per day.

12 U,S.0 § 18181(i)(2)(A). However, the Debt Collection Improvement Act directs the heads of all federal agencies

to periodically adjust the civil money penalties under their jurisdiction for inflation, 28 U.S,C. § 2461, note.

Pursuant to this authority, the FDIC Board of Directors has adjusted Second Tier CMPs to an amount not to exceed

$37,500 per day, 12 C.F.R. § 308.132(c)(3)(i).
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December 31, 2012. (AI,J Ems. 1.) Faigin also provided numerous tax filings and related

documents. (ALJ Ems. 2-6.) These exhibits were made a part of the record and placed under

seal. (Tr. 4318-19.) As stated at the hearing, I find those documents accurately portray Faigin's

finances in the several years leading up to the hearing in this matter. (Tr. 4318.)

The documents relating to Faigin's financial condition demonstrate that he has the

financial resources to pay the requested CMP. Without going into detail, Faigin's financial

statement shows that, as of December 31, 2012, Faigin had a net worth in the millions and in

excess of $1 million in liquid assets.71 (ALJ Ems. 1.) This is more than adequate to pay the

requested CMP.

b, Good Faith

The good faith element looks to what Faigin did to prevent violations and what he did to

rectify those violations once they were brought to his attention. See, In r~e HaggaNd, FDIC-09-

545e, FDIC-09-54'1k, 2012 WL 3234237, *78 (FDIC 2012), As discussed above, Faigin did not

act to prevent the unsafe and unsound practices at issue. In fact, he actively pushed the ADC

lendmg program that they arose out of. Faigin also failed to take any steps to help regulators

resolve their longstanding concerns about the Bank's liquidity and the payment of dividends. On

tha other hand, FDIC Field Supervisor McGibbon testified that he believed Faigin cooperated

with the FDIC's investigation. (Tr. 2881.) Faigin also pushed for the adoption of an ethics

policy after regulators raised concerns about Lannan's fee. '(Tr, 2873-74.) Overall, I find that

while Faigin addressed the issue of Lannan's fee and cooperated in the FDIC's investigation

after the Bank failed, that does not demonstrate sufficient good faith to mitigate a CMP in light

71 Faigin's current income is less clear. Faigin had a history of high earnings, (ALJ Ems. 4-6.) Faigin did testify

that he had not worked since September of 2Q11; however, he still received some income in the form of social

security and unemployment benefits, (Tr. 4315; AL7 Exhs. 2-3.) Accordingly, while Faigin does not appear to have

significant earnings, he has some income. This further reinforces the conclusion that his substantial assets and net

wot~th are adequate to pay the requested CMP.
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of his failure to take action to prevent violations before they occurred and while they were

ongoing.

a Gravity

Faigin's actions in this case had grave consequences. It is beyond dispute that the Bank

suffered large losses on several of the loans at issue, Those losses certainly contributed to the

ultimate failure of the Bank. Additionally, Faigin took other actions, such as those relating to

liquidity and dividends, that further weakened the Bank. (Tr. 2881-82.) Accordingly, this factor

does not mitigate the amount of the CMP.

d. History

Faigin's history of violations does provide some mitigation. The record reflects that

Faigin had no history of similar conduct, or other violations ox unsafe and unsound practices, and

he had not been the subject of similar criticism m the past. (Tr. 2878-79.)

e, Other Matters Required by Justice

Neither party introduced any matters beyond the statutory factors and interagency factors

that should be taken into account in determining the amount of the CMP.

f. Interagency Policy Factors

In accordance with the Interagency Policy, thirteen additional factors are identified as

relevant to this inquiry:

1, evidence that the violations were intentional or committed with disregard of the

law or consequences to the institution;

2, the duration and frequency of the misconduct;

3, the continuation of the misconduct after the Faigin was notified or, alternatively,

its immediate cessation and correction;

~, the failure to cooperate with the agency in effecting early resolution of the

problem;
5. concealment of the misconduct;

6, any threat of loss, actual loss, or other harm to the institution, including harm to

the public confidence in the institution, and the degree of such harm;
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7. the Faigin's financial gain or other benefit from the misconduct;
8, any restitution paid by the Faigin for the losses;
9. any history of previous misconduct, particularly where similar to the actions

under consideration;
10, previous criticism of the institution or individual for similar actions;

11, presence or absence of a compliance program and its effectiveness;
12, tendency to engage in violations of law, unsafe or unsound practices or breaches;

and
13. the e~stence of agreements, commitments, orders or conditions imposed in

writing intended to prevent violations.

See Interagency Policy Regarding the Assessment of Crvil Money Penalties by the

Federal Financial Institutions Regulatory Agencies, 63 Fed. Reg. 30226-02 (June 3, 1998).

Based on the preponderance of the evidence viewed as a whole, and as fitlly explained

above, factors (1), (2), (3), (4), (6), and (12) weigh against mitigating the amount of the CMP

against the Faigin. Additionally, factor (11) weighs against mitigation because the Bank lacked

sufficient policies and the policies it had were not adequately followed. (Tr. 2880.) Similarly,

factor (8) weighs against mitigation because Faigin has paid no restitution. {Tr. 2878.) Factor

(7) also weighs against mitigation because Faigin received one concrete financial benefit in the

form of his bonus in connection with the sale of the Beverly Hills Branch. While I do not find

that bonus to have significant weight in this case, it cannot be said to support mitigation. On the

other hand, Factors (5), (9), (10) and (13) weigh in favor of mitigation. There is no evidence of

concealment of the misconduct. (Tr, 2876.) Also, Faigin had no history of misconduct or

criticism, and he was not subject to any written agreements with regulators. (Tr. 2878-80.)

Examining the record in its entirety, the amount of the penalty that the FDIC seeks to

have assessed against Faigin is conservative considering the maximum amounts that could have

been assessed as per the statute as a Second Tier CMP. Taking into consideration all of the

factors discussed above, I find no reason to alter the assessment sought by the FDIC.

Accordingly, I find that the total annount of $85,000 is an appropriate civil money penalty to be
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assessed against Respondent, Larry B. Faigin.

V. Conclusions of Law

1. The Bantc is subject to the provisions of the Federal Deposit Insurance Act set forth in 12

U.S.C. §§ 1811 through 1831aa and the FDIC's Rules and Regulations, 12 C.F.R. Chapter

2. Respondent, Larry B. Faigin is aninstitution-affiliated party of the Bank. 12 U.S.C. §

1813(u).

3. The FDIC is also the "appropriate Federal Banking agency" with respect to the Bank. 12

U.S.C. § 1813(q)(2).

4. The FDIC has jurisdiction over the Bank, Faigin, and the subject matter of this proceeding.

12 U.S,C, §§ 1818(e)(1) & (i).

S, As Chief Executive Officer and President of the Bank and as a director of the Bank,

Respondent, Larry B. Faigin owed fiduciary duties to the Bank and its depositors.

6. By reason of the of Respondent, Larry B. Faigin's acts, omissions, and practices with

respect to causing the Bank to shift its lending strategy to larger and riskier ADC loans, as

fully described in the foregoing findings, Respondent, Larry B. Faigin engaged in or

participated in unsafe or unsound practices in connection with the Bank. 12 U.S.C. §

1818(e)(1)(A)(ii).

7. By reason of the Respondent, Larry B, Faigin's acts, omissions, and practices with respect

to causing the Bank to shift its lending to larger and riskier ADC loans, as fully described

in the foregoing findings, Respondent, Larry B, Faigin breached his fiduciary duties to the

Bay. 12 u.s.c. § lgig(~)(1)(A)(~~~~.
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8. By reason of his unsafe or unsound practices and breach of fiduciary duties, Respondent,

Larry B. Faigin caused risk of loss and an actual loss to the Bank. 12 U.S.C. §

1818(e)(1)(B)(i).

9. The Respondent, Larry B. Faigin's acts, omissions, and practices with respect to causing

the Bank to shift its lending strategy to larger and riskier ADC loans, as fitlly described in

the foregoing findings, demonstrate his willfitl or continuing disregard for the safety and

soundness of the Bank. 12 U.S.C. § 1818(e)(1)(C)(ii).

10. Based on the foregoing findings, Respondent, Larry B. Faigin has engaged in conduct

satisfying the requirements of 12 U.S.C. § 1818(e) and is subject to the imposition of an

order prohibiting him from future participation in the affairs of a federally insured financial

institution or organization listed in 12 U,S,C. § 1818(e)(7) without prior written approval of

the FDIC and such other appropriate Federal banking depository institution regulatory

agency.

11, By reason of Respondent, Larry B. Faigin's acts, omissions, and practices with respect to

the Bank's approval of the purchases of participations in eight ADC loans, as fully

describedm the foregoing findings, Respondent, Larry B. Faigin engaged in or participated

in unsafe or unsound practices in connection with the Bank. 12 U,S,C. § 1818(e)(1)(A)(ii).

12. By reason of the Respondent, Larry B. Faigin's acts, omissions, and practices with respect

to the Bank's approval of those eight ADC loan participations and impermissibly allowing

Director John Lannan to vote to approve those loans despite Lannan's known financial

interest in them, as fitlly described in the foregoing findings, Respondent, Larry B, Faigin

breached his fiduciaries duty to the Bank. 12 U.S.C. § 1818(e)(1)(A)(iii).
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13. By reason of his unsafe and unsound practices and breach of fiduciary duties, Respondent,

Larry B. Faigin caused risk of loss and an actual loss to the Bank. 12 U.S.C. §

1818(e)(1)(B)(i).

14. The Respondent, Larry B. Faigin's acts, omissions, and practices with respect to the Bank's

approval of those eight ADC loan participations, asdescribed in the foregoing findings,

demonstrate his willful and continuing disregard for the safety and soundness of the Bank.

i2 u.s.c. § lsis~e~~i~~c~~li~.

15. Based on the foregoing findings, Respondent, Larry B. Faigin has engaged in conduct

satisfying the requirements of 12 U.S.C. § 1818(e) and is subject to the imposition of an

order prohibiting him from future participation in the affairs of a federally insured financial

institution or organization listed in 12 U.S.C. § 1818(e)(7) without prior written approval of

the FDIC and such other appropriate Federal banking depository institution regulatory

agency.

16, By reason of the of Respondent, Larry B. Faigin's acts, omissions, and practices with

respect to the Bank's approval of four additional ADC loans, as fully described in the

foregoing findings, Respondent, Larry B. Faigin engaged in or participated in unsafe or

unsound practices in connection with the Bank, 12 U.S.C. § 1818(e)(1)(A)(ii).

17. By reason of the Faigin's acts, omissions, and practices with respect to the Ban1c's approval

of four additional ADC loans, as fully described in the foregoing findings, Respondent,

Larry B. Faigin breached his fiduciary duties to the Bank, 12 U.S.C. § 1818(e)(1)(A)(iii).

18. By reason of his unsafe or unsound practices and breach of fiduciary duties, Respondent,

Larry B. Faigin caused risk of loss. and an actual loss to the Banlc. 12 U.S.C, §

1818(e)(1)(B)(i).
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19. The Respondent, Larry B, Faigin's acts, omissions, and practices with respect to the Banlc's

approval of four additional ADC loans, as described in the foregoing findings, demonstrate

his willful or continuing disregard for the safety and soundness of the Bank. 12 U.S.C. §

1818(e)(1)(C)(ii).

20. Based on the foregoing findings, Respondent, Larry B. ~'aigin has engaged in conduct

satisfying the requirements of 12 U.S.C. § 1818(e) and is subject to the imposition of an

order prohibiting him from future participation in the affairs of a federally insured financial

institution or organization listed in 12 U.S,C. § 1818(e)(7) without prior written approval of

the FDIC and such other appropriate Federal banking depository institution regulatory

agency.

21. Based upon the foregoing findings, the Respondent, Larry B. Faigin has recldessly engaged

in unsafe or unsound practices in conducting the affairs of the Bank. 12 U.S.C. §

1818 (i) (2) (B) (i) (I I) .

22, Based upon the foregoing findings, the Respondent, Larry B. ~aigin has breached his

fiduciary duties to the Banlc. 12 U.S.C. § 1818(i)(2)(B)(i)(IIn.

23. Based on the foregoing findings, the Respondent, Larry B. ~aigin's breach and practices

constitute a pattern of misconduct. 12 U.S.C. § 1818(i)(2)(B)(ii)(~,

24, Based on the foregoing findings, the Respondent, Larry B, Faigin's breach and practices

resulted in more than minimal loss to the Bank. 12 U.S.C. § 1818(i)(2)(B)(ii)(II).

25. Based on the foregoing findings, Respondent, Larry B. Faigin has engaged in conduct

satisfying the requirements of 12 U.S.C. § 1818(1)(2) and is subject to the imposition of an

order assessing a civil money penalty. Upon consideration of mitigating factors, a civil
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money penalty against Respondent, Larry B. Faigin in the amount of $85,000 is

appropriate.

VI. Recommended Orders

Pursuant to the provisions of sections 8(e) and 8(i) ofthe Federal Deposit Insurance Act;

12 U.S.C. §§ 1818(e) & 1818(1), the undersigned recommends that the proposed orders attached

hereto as Appendices "A" and "B" be issued (1) prohibiting Respondent, Larry B. Faigin, from

future participation in the affairs of federally insured financial institutions, and (2) assessing

against Respondent a civil money penalty in the amount of Eighty~Five Thousand Do1la:rs

($85,000.00).

SO ORDERED.

Dated: August 21, 2015

~s~

C..Richard Miserendino
Administrative Law Judge
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Appendix A

FEDERAL DEPOSIT INSURANCE CORPORATION

WASHINGTON, D.C.

In the Matter of

LARRY B. FAIGiN and
JOHN J. LEI.NNAN,
individually and as fornner institution-
affiliatedparties of

FIRST B~NI~ OF BEVERLY HILLS
CALABASAS, CALIFORNIA

(INSURED STATE NONIV~MBER BANK
in receivership)

FDIC-11-269e
FDIC 11-270k
FDIC-11-252e
FDIC-11-2541c

PROPOSED ORDER OF PROHIBITION

On September 7, 2012, the Federal Deposit Insurance Corporation issued a First

Amended Notice of Intention to Prohibit from Further Participation, First Amended Notice of

Assessment of Civil Money Penalties, Findings of Fact, Conclusions of Law, Order to Pay, and

Notice of Hearing against Respondent, Larry B. Faigin, individually and as an institution-

affiliated party of First Bank of Beverly Hills, Calabasas, California (In Receivership).

Respondent timely filed an answer to the Amended Notice,

A hearing on this matter was held on January 28, 2013 to March 1, 2013 in Los Angeles,

California and on. May 1, 2013 in Washington, D.C, to determine whether an order should issue

permanently prohibiting the Respondent from further participation in the affairs of other insured

depository institutions pursuant to Section 8(e) of the Federal Deposit Insurance Act ("FDIA"),

12 U.S.C. § 1818(e); and whether a civil money penalty should be assessed against the

Respondent pursuant to Section S(i)(2)(A) and (B) ofthe FDIA, 12 U.S.C. § 1818(i)(2)(A) and
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(B). The Respondent appeared at the hearing, represented by counsel, and was given the

opportunity to be heard, and evidence was taken.

Having considered the evidence presented at said hearing and the record as a whole, and

the arguments of both panties, and the Recommended Decision issued by the presiding

administrative law judge,

Pursuant to Section 8(e) of the FDIA, 12 U.S.C. § 1818(e):

1. Larry B. Faigin shall not participate in any manner in the conduct of the affairs of any

insured depository institution, agency, or organization enumerated in Section 8(e)(7)(A) of the

FDIA, 12 U.S.C. § 1818(e)(7)(A), without the prior written consent of the appropriate Federal

financial institutions regulatory agency, as that term is defined in Section 8(e)(7)(D) of the

FDIA, 12 U.S.C. § 1818(e)(7)(D); and

2. Larry B. Faigin shall not solicit, procure, transfer, attempt to transfer, vote or attempt

to vote any proxy, consent, or authorization with respect to any voting rights in any institution

described in Section 8(e)(7)(A) of the FDIA, 12 U.S.C. § 1818(e)(7)(A), without the prior

written consent of the appropriate Federal financial institutions regulatory agency, as that term is

defined in Section 8(e)(7)(D) of the FDIA, 12 U.S.C. § 1818(e)(7)(D); and

3.. Larry B. Faigin shall not violate any voting agreement with respect to any insured

depository institution, agency, or organization enumerated in Section 8(e)(7)(A) of the FDIA,

12 U.S.C. § 1818(e)(7)(A), without the prior written consent of the appropriate Federal financial

institutions regulatory agency, as that term is defined in Section 8(e)(7)(D) of the FDIA,

12 U.S.C. § 1818(e)(7)(D); and

4. Larry B. Faigin shall not vote for a director, or serve or act as an institution-affiliated

party, as that term is defined in Section 3(u) of the FDIA, 12 U.S.C. § 1813(u), of any insured
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depository institution, agency, or organization enumerated in Section 8(e)(7)(A) of the FDIA, 12

U,S.C. § 1818(e)(7)(A), without the prior written consent of the appropriate Federal financial

institutions regulatory agency, as that term is defined in Section 8(e)(7)(D) of the FDIA, 12

U.S.C. § 1818(e)(7)(D).

This ORDER will become effective thirty (30) days from the date of its issuance.

The provisions of this ORDER will remain effective and in force except in the event that,

and until such time as, any provision of this ORDER shall have been modified, terminated,

suspended, or set aside by the Federal Deposit Insurance Corporation.

IT IS SO ORDERED.

Dated at Washington, D.C., this day of , 2015.

Board of Directors
Federal Deposit Insurance Corporation
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Appendix B

FEDERAL DEPOSIT INSURANCE CORPORATION

WASHINGTON, D.C.

In the Matter of

LARRY B. FAIGIN and
JOHN J. LANNAN,
individually and as former institution-
affiliatedparties of

FIRST BANK OF BEVERLY HILLS
CALABASAS, CALIFORNIA

(INSURED STATE NONIvMEMBER BAI~II~
in receivership)

FDIC-11-269e
FDIC 11-270k
FDIC-11-252e
FDIC-11-254k

PROPOSED ORDER
ASSESSMENT OF A CIVIL MONEY PENALTY

On September 7, 2012, the Federal Deposit Insurance Corporation issued a First

Amended Notice of Intention to Prohibit from Further Participation, First Amended Notice of

Assessment of Civil Money Penalties, Findings of Fact, Conclusions of Law, Order to Pay, and

Notice of Hearing against Respondent, Larry B. Faigin, individually and as an instiiution-

affiliated party of First Bank of Beverly Hills, Calabasas, California (In Receivership). The

Respondents timely filed an answer to the Amended Notice.

A hearing on this matter was held on January 28, 2013 to March 1, 2013 in Los Angeles,

California and on May 1, 2013 in Washington, D.C, to determine whether an order should issue

permanently prohibiting the Respondent from further participation m the affairs of other insured

depository institutions pursuant to Section 8(e) of the Federal Deposit Insurance Act ("FDIA"),

12 U.S.C. § 1818(e); and whether a civil money penalty should be assessed against the

Respondent pursuant to Section 8(i)(2)(A) and (B) of the FDIA, 12 U.S.C. § 1818(i)(2)(A) and



(B). The Respondent appeared at the hearing, represented by counsel, and was given tha

opportunity to be heard, and evidence was taken.

Having considered the evidence presented at said hearing and the record as a whole, and

the arguments, of both parties, and the Recommended Decision issued by the presiding

administrative law judge,

Pursuant to Section 8(i) of the FDIA, 12 U,S.C. § 1818(1);

IT IS HEREBY ORDERED, that the Respondent, Larry B. Faigin, be assessed a civil

money penalty in the amount of Eighty-Five Thousand Dollars ($85,000:00).

Remittance of the civil money penalty shall be payable to the Treasury of the United

States and delivered to the Executive Secretary of the Federal Deposit Insurance Corporation,

Washington, D.C.

IT IS FURTHER ORDERED that the Respondent is prohibited from seeking or accepting

indemnification from any insured depository institution for the civil money penalty assessed and

paid in this matter.

This ORDER will become effective thirty (30) days from the date of its issuance.

The provisions of this ORDER will remain effective and in force except in the event that,

and until such time as, any provision of this ORDER sha11 have been modified, terminated,

suspended, or set aside by the federal Deposit Insurance Corporation.

IT IS SO ORDERED.

Dated at Washington, D.C., this day of , 2015.

Board ofDirectors
Federal Deposit Insurance corporation
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