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I. INTRODUCTION

}
llECISION ANI) ORTaE~2 TQ
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PARTICIPATION t1ND ASSP~SMENT
OF CIVII, MONEY PENALTIES

FDIC-13-214e
~~DIC-13-217k

This matter is before the Board ofDirectnrs (`Board") of the l~'ederal Deposit Insurance;

Corporation ("kUIC'") f~ilawin~ the issuance on April 13, 2016, o~ a Rec~mmendea Decision

{"IZ.ecomnienaed Decision" or "R.D.") by Administrative Lavv Judge C. Richard Miserendinc~

("~LJ"). The ~1.LJ xeconuuendcd that the respondent, Douglas V. Conover ("Respondent"), be

subject to tin order of prohibition pursua~it tc~ section 8(e) of the f ederal Deposit Insurance pct

("FT~I ~1ct"), 12 U.S.C. ~ 1813{e), and be assessed tt civil money penalty ("C1VIF") pursuant to

section 8(i) n~the t~D1 Act, 12 U.S.C. § 1818(1}. I~or tie reasons discussed following, the Beard

adopts end aftiz~s the Recorirmended Decision, to the extent it is consistent ~~ith this I)ecisi~n,

and issues ~gaiust despondent ate 4rde~ ~~' prohibition and Oxd~r to Pay a CMP in the amount of

X25,000.

II. PI2QC ~ DU12AZ. ~1STORY

The FDIC inixiated ttus action on Jl~1y 12, 2(113, when it issued a~~in~C IZespt~r~dent,



individually, and as an institution-affzli~ted parry of First State Bank, Cranford, New Jersey (fihe

"k~ank"), { a Notice of intention to Remove from Office and to Prohibit fx~ozn Further

Partici~~atior~, Assessment ofCivil Mon~;y Penalty, Findi~n~;s ofI~act and ConClusio~Zs ~f L.aw,

Qrder to Pay, a~~d Natiae of Bearing ("Nafiice"). During the pertinent time period, Respondent

was the Executive Vice President and Chief Tending OF~cer ofthe I3anit. (R.D. at 1.}2 The

Notice charged Respondent with engaging and participating in regulatory violations, unsafe and

unsound banking practices, and breaches of fiduciary duty. (Notice ~('~ S 1-52.} The Notice also

alleged that Respondent acted with personal dishonesty and demonstrated wilful ~r continuing

disregard for tha safety and soundness vf~the Bank. (Id. ¶ 54.) The Noiice included an Order to

Pay a CMP in the arnntint of $25,000. (1'cl. 11 SA; R.D. at 2,)

Among ocher things, the Notice ~:lleged that Respondent violAted Regulation 4, 12

U.S.C. ~ 37Sa & l2 C.F.R Part 215, by approvin,~ lnaias to affiliates of ~ banh. insider without

abtaitun~; t ie consent c~P the Bank's full hoard of directors. (Naticc'~'~ 3 I, 45.) The Notice

fiu then alleged that Rcspozadent engaged in breaches of fiduciary duty and uns~fs and unsound

hanlcing practices by approving loans tc~ a nominee bon•awer can behalf a~ a bank insider without

adequate assurance ca1'~epayment. ~r~ ~f1C 48-so.) 'X'he Notice further alleged that Respondent

was aware that the IUa~Y was far the benefit of a bank iixsicier but did not inform the Bank's hoard

of directars. (Id)

On :luly 22, 2Q 13, Respc~ndeat #clad a tunely .Answer to the Nonce, denying the material

~ C3n ~ctob~r 14, 20l 1, tl~ie New Jersey Department of Bar~lcing an;d lnsur~nce dosed the $ank and
a~a~c~inted ttxe FDIC as receiver. (12.D. at 3.)

~ Citations to the fa~Cual findings of the Recomtn~nded Decision encorrapass tlae record citations can tlxe
acted pages of that dec[sion, acrd thosa xecord citations accordingly die not repeated here. The transcript
~f t11e Jarauaey 2U 13 }icaring beFot~e the ALJ is cite as ̀~Tr." 'Tt1e joinf exhibits ~t tlsat hearing arc cited as
"Jt. ~;x.," the FDIC's eYhihitis are cited as "FDIC Ex.," end ltespaz~cie~~l's exhibits are cited as "IZesp. fix."
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allegations therein. Respanc~ent filed an Amended Answer on August ~, 2a 14. (R.D. at 2.}

fallowing extensive discovery, a tvt~c~-day hearzng on the n~e~ifis of t~~e charges was held in

Ck~exxy Hill, New Jersey, in November 201. ~.t the hearing, the ALJ r~ceivc;c~ swnnrz testiinc~ny

from, Respondent as well as from two witness~;s ca11~d by FDiC En~'orcetnent Counsel

("En{oxce r,~ent Counsel") end one wztn~ss called by Res~andcAt.

Otx A~rik 1.3, 2416, the AL.T issued a S7-page Recomia~.ez~ded Decision arccomm~nding that

Respondent. be prok~ibited from partiai~atiun in. the banking industry and. be ordered to ~~y a

CMP as assessed. in the Notice, though the ~LJ` did fizld That Respondent did i~.at violate.

Regulation C) when he paused a~:other b~rtfc to issue letters of credit. Both Respo~.dent aid

Enfaxcem~nt Counsel timely filed exceptions. On September 20, 24l 6, pursuant to l.2 C,~.R. §

308.40(c)(2), the rDIC Assistant Executive secretary transmitted tl~e record in the case to the

I3aard f"~x final decision.

III. BASK(:~tOLTND

Because the AI.J provided a Ieng~hy, detailed, and well-re~5c~ned c~pini~n with extensive

cztatioi~s to the recaxd in support afhis canclusions, the Bard finds it unnecessary to reiterate in

full the contents caf the Recommended I)eci~ion. ̀ I he following discussion, however, highlights

certain aspects a~ Respondent's rzusconduct as alleged in the Notice, corroborated try stipparting

testirnoYual and documentary evidLnae, a~xd re:cc~unt~c~ i~ thu Fads s~ctxo~ of ih~ Recoz~mendec~

Decision.

A. ~2.e~ulation Q

~2.egulatit~n O add~•ess~s the circumstances under which cx•cdit may he extended to bank

"znsid~rs,» defied ~s ~xecutiv~ officers, directors, principal shareholders, and any related

interests of those pez~~zis. l_2 C.F.R. ~ 21.5.2(h}. Credit is decrzied ~xter~cled to dank insiders iF a
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laaza or line of credit is extended t~ a bank insider (or related interest), ~~ich thati the pxoceeds are

transferred to the insider or the insider derives a "tangible economic benefit" from. the loan. Icl. §

215.3(f}.

Under Regulation O, credit may be extended to bank insiders only "on substantially the

same terms ... as, .and following credit underwriting procedures that are not less stringent than,

those prevailing at the time" for non-insiders. Icy § 215.4(a)(1)(i). Furkhernzore, the e~tenszon of

credit cannot "ir►valve more than fihe normal risk of repayment ~r present c~tl~er uz~~.~`avarahle

features," id. § 215.4(a)(1)(ii), and the ag~•egate extension of credit to any one insider and his

related interest may nat exceed $SpU,Q00 wi~Ckiout advance approval by a m~j~rity ~f t ae "entire

board of directors of the bank." Iil. § Z l S.4(b)(1)(i).

Regulation O has specific requirements gave i~~; the extensions of credit to executive

officers and their related interests. Extensions o~credit to an executive officer outer than for

mortgages on ~. principal residence car for education may not exceed an aggregate ~ F $ l OQ,00U.

Icy § 215.5(c)(4}. FurChermore, all extensions of credit to executive officers must be repoi~led to

the board of directors (whether or not They exceed the ttires~iolds), must be accompanied by

detailed #inaneia~ statements of the executive ofi`icer, a.nd musi be subject to the condition that

the bank caz~ zequire immediate payment from the executive officer if the officEr becomes

ii~debt~d td airy other bank ire an amount greater than the $100,000 threshold. Irk. -§ 215.5(4)(4).

Regr.Xlation O's requirements were mirrored in the Banlr°s Loan Policy. (Jt. Ex. 2 at 47.)

Tl~e Loan Policy fiu~ther provided t}iaC lams to bank insiders car related interests "must be

approved try the, fatll Board," and. not simply by the board's Executive Laan Cc~r~mitl~e. (Jt. ~,x.

2at17.)

B. First State Bank
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l he Bank Up~nec~ on Januaaty l ~, 200~i. (Jt. Lx. 40 ~( 1.} From that time until September

2~0~, Itespan~iez~t was the Executive Vice President anti Chief I_,endit~~; Officer o~'the ~3az~k.

(R.I). at ~, 17 n.21.} Respondent had served far• over 3d years in the banking industry, including

multiply stints as ~;hief Lending Officer at various small banks. (R.D. at 3.) Respondent's daties

included soliciting new loan business, initiating the lawn approval process, and sup~rvisioz~ of

lending c~f~icers, underwriters, and loan administrators. (R.D. at 3.)

Because tlae Bank was a new entity, it lacked the credit quality in 2Q~? and 20Q8 to issue

letters of credit. (R.i~. at 35.}3 Such banks typically enlist the services of a corxespondent dank

to issue the Ietter of credit; the ~ettex of cxedit is supported by a promissory note for a line of

credit, executed by the borrower anti the new bank. (R.D. at 35.) Atlantic Credit Banker's Back

("AGBB"~ was First State Bank's cc~rr~spandent bank.. (Jt, Ex. 44 ¶ 9.)

At all rel~va~t times., rosep~ I~tatale way the Chairman a~'the beard of directors and Chief

Executive Officer ~f the t3ank. (Jt. fix. 40 ~( 8.) Natale's business interests included a real estate

development cninpany, JllN Properties at T~l~rham Park LLC ("JllN FloPazk"). (7"r. at 29.}

C. ~SOq,000 Extension of Credit to~~

On An~ust 8, 2007, a New Jersey court issued a wrii of utfiac;hrnent in tk~e amount of

$500,000 against 7DN I~inParlc to secure a jud~meni fnx damages arising out of a consttvction

defc~t claim. (R.D. ~t S.) The court attached the proceeds of the sale of three: pTnperties "until

~ A letter ~f credit is ~n uzstii:ution's ~r~mi~~ to pay a ~peei~c sum nn behalf of a certain beneficiary,,
typically tc~ the be~aefiaiary's creditors, upo» demand (rather thin tl~e beneficiary putting funds in esc~~ow).
LetEers of crediC ire often used as a}~peal bUnds in lifigatic~z~, furnishing praafthat a defendant ~ppealin~ a
judgment will ptty the judgmont if the appeal is unsuccessful. They are often supported key ~rornissc~ry
~iotcs e~ta6lisliin~ lines of cr~dzt fc~r tlae letter's bene~ciaty. Under (hose arrangements, craws ou t~1e

leper ~ c►-edit will lie etiarged to ~l~o line of credit, and tl~e be:ne~ciary must repay t1~e bank under the
terns set forth in lh~ promissory notes, just as if the ~ieneficiary liad drawn on ba~ik funds directly. See,
e.g,, FI?IC, u. Philadelphia Gear Cvtp., ~7G U.S. 42G, 42$ (19&3); K~ysville G`ity v. FDIC', 557 ~". ft~p'x
739, 722-23 (1Qkh t:ir. 2p1~),



judgment is paid in fu11 or fiu~ther order cif this Curt." (;ft. Ex. 3 ~f 2.) The defendants in the

lawsuit in question included one of JDN F1aParlr's cdnstruetion contactors,

tho~t~h the w~•it off` attachme~it was sp~c~~cally directed at properties owned by JD~t ~lo~'arl~.

(R.1). at 5; Jl. Ex. 3 ~.t 2; Tr. at 447.) Shortly thereafter, Natale directed Respondent to contact

daughter, about a $SOO,OQp letter of credit. {R.D. at 5.) ~ was out

of the country at that time. (R.D. at 6.) On august 29, 2007, Respondent contacted an employee

at another company owned by ~T~tale, First United 1Vlortgage, stating, ":doe asked me to send a

list of what we need to provide a Letter of Credit for the daughter o~~~ (R.D. at

5-6.) Respondent enumerated four items, including "[a]n explanation of what the $SOO,000 letter

of credit is for [and] who the benefi~iazy is," and further Hated that "[i]f any aI'thzs is Hat clear ar

Jae would like me to s~aeak directly with Mr,_~lease have them call me." (R.D. at 6.)

Respondent went nn Co ucate that "tae would like to get this approved at next 'C'httrsday's 1n~u1

c~~ntnittee n~eetan~." (R.11. at 6.) The Ia'irst United eYn~loyce Cold R~spo~ident that his e-tnait

hack been. forwarded to _and_ (R.D. at 6.} Subsequently, ~ mot}~e~ sent

Itesp~ndent~ financial infc~xrnation, statzng that "Joe's office is prepar•uig the letter of

explanation and Joe's lawyer, Kith McKenna, is prepaxxng tk~e L~UC." (Tt.r7. at fi.)

On Septembers 13, 2007, fhe Bank's Executive I..oan C~mrnittee approved a $SOO,Q00

letter a# credit to_supported by a $500,000 credit line, (R..D. at 6-7.) Respondent

~xesented the proposal. (I~.D. at 5.) Thy Loan Apprc~~ril llocu~nent supporting tkie proposal

asserted that the later of credit was intended for the bez~e~it o~ pertaining; t~ si~•actural

damage to a custamcr's property, witht~ut rnentaoning ~.ny benefit tp Natale:

[']"]he c;ust~n~er subsequently took the matter to co~~rt, which decided tl1aY Mr.
- z~eec~ed to cc~rnplete the repairs which. an engineer estimated tc~ be
appx~aximately ~Sq(~,0(~0.... 'I'lle court allowed Mr.~ tc~ unc~urga #lie;
repaix•s but re~uirec3 a letkez~ of cxedit be issued for ~500,00~ which ~auld be drawn
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on in the event the repairs are not handled ~s agreed.

(Jt. Ex. 10 at 2.} The Iirxe of credit was to expire in one year, with interest payable rnonthiy and

tl~e principal due at maturity, and was secured by a seeoiad rnartgage ors a vacation property

owned b~~ (R.I~. ~t 6;1~. fix. 10 at 2,) The properCy had been valued at $2.4 mi11znn, and

was already encumbered by a first mortgage in the amount of $1.S n~illi~n. (Jt, Ex. 10 at 2.}

Respondent did not pres~n~t the- letter ofcredil application to the #~~1 board.

The ~3ank issued an irrevocable letter of credit an Se~temb~r 25, 2007. (Jt. Ex. 13.) It

was oat directed to, and did nit mez~tian,~ (ld,) Rather, it was directed to "Mark L.

Kreitman, Attorney at Lbw," identifying Breitman as the "Beneficiary," and stated that "a final

non-appealable jucigrnent has been entered in the matter entitled ̀ Dr.~ et al ors.

JDN Properties at Florham Paxk, LLC, et al.' . , . in favor of the pla~n~tiff, Dr. ~~,

et al." (xd,) Breittnan was an atic~rney for JDN FloPark, and was also a member of the Bank's

~xect~tive T oaa Committee, (Jt. Ex. 401119; Tx. at S 1, 117.) "r die letter of credit further

provided that it would reniair~ ixl effect for one year and would be automatically renewed far

subsequent years unless revoked by the Bank. (Jt. Ex. 13.)

ll. $ 50,000 ACBB Letter of Credit tv JDN FlaPark

On November 23, 2007, lie New Jersey court rejeotcd the Iettet~ o~credit, and

increased the required aa~7ount. (R.I). at 9.) It directed JDN ~~ loP~•i~ to "obtain a Letter' of Credit

in the amount of ~7SU,UOq from an independent bank appxov~d of by Plaintiffs' counsel." (IZ.I).

at 9.) (emphasis ~deied) Nt~twxfhstanding tk~at direction, nn January 1.0, 2Q08, Respondent

submitted a memorandum to the I3ai~c's Executive ~~oan Cainmittec, seekia~; to increase the

letter of credit tc~ $750,E100 in light of "re~~nt court 7~rcrceeci~ngs.'° (R.I7. at 9.) The

Cc~inmi[fee approved tihe ~~~c~uest. (R.D. at 9.) R4spc~nclel~t did not present this x~q~tcst to the full



board. Notably, Respondent did not increase_ line of credit by a corresponding arz~ou~~t,

ane~~ does not appear to have been notified of the change, let alone requested it, (R.D. at

9.}

The incredsed~ letter of credit way not satisfactory (and does not appear to have

been executed), however. Because, contrary to the court's instruetians, it was nat issued. by an

independent bank, the court refused to accept it. (R.D, at 9; Tr. at 78-80, 14fi-47, 623-24.)

Itespandent sought the assistance of 1~.CBB as a correspondent bank. (R.D. at 10.) ~t

RespondenC's request, an March 4, 2008, ACBB agreed tc~ issue a $25U,000 letter of credit (not.

$750,OQ(3, despite the court's instructions), supported by a $250,000 line of credit issued by tl~e

Bank. (R.D. at 1 Q~ 11.) The line of credit, unlike the _line of cxedit discussed above, was

unsecured. (R.D, at 10.) Respondent agreed that the Bank wUuld pledge $2S(},000 ire securities

to AGBB, and that, if the letter of credit were called, ACB~3 was authorized t~ draw funds from

the Bank"s dezt~ai~d deposit account at .~CBL~3 car liquidate the securities—in either eve~~t,

transferring the burden fio~n ACBB to the Ba~7k. (R.11. at 10-~ 1.) Thus, ACB13 assurr~ed no ~•isk

in issuing the letter of credit. (R.D. at 11.) The line of credit was issued by the Banit an March

5, 2408, and it expir~cl oar March .5, 2009. (Jt. ~.x. 18 at 9.}

Notably, ACBB issued the $250,000 letter of credit not for the benefii af~but

rather for JDN FloPark. (R.T7. at 10, 12.) R~s~andeixt submitted a request i:a the Bank's boazd o£

direcfc~rs (riot to the Executive Loan Cainmiti:ee) for approval of a $250,OOU line caferedit der tk~e

benefit of JDN I~1aPark, expressly acknowledging the link between the $250,000 request for .~DN

r1~Park (fatale's company) a~ad the existing $SOO,U(~U letter of credit, nn~niu~lly for_that

had already bee~~ approved:

I1~ 207, f~a~ Bank ~pprav~tl a siz~lilar ia~ility to ~ {$500,000),
dau~l~ter o; whin was engagc;c~ to cc~n~iruct the ~ro~rei-~i~s in the
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JDN develc~pn~ent.... Subsequently, the amount requested has been increased tc>

$750,Ob0, resulting i~x ouz~ seeking approval for the $250,OOQ hala~~ce.

(Jt, Cx. ~ 7 at 2,) Itesp~ndent did nat question the appropriateness c~~ the $St~U,00ti letter of credit

at that time, however, or raise any concerns with the board abni~t that letter of credit, ar l aw it

was obtained. (R.U. at 14.} Furthermore, the Loan Approval Dacurnent submitted to the boaxd

described the line nFcreciit to JDN ~~loPark as a 100 percent "participation" with ACBB, even

though, as noted above, ACB]~ bore none of the risk. (Jt. Ex. 17 at 1.} The Loan Approval

Document did Yiot disclose that the Bank would pledge $250,000 in securities to ~CBB or

authorise the debiting of its demand deposit account, ~Jt. fix. 17.)

4n March X 0, 2008, ~-1~BB issued t~~e $250,000 letter df credit to Breitznan. (Jt. Ex. 18

at 15.) The lettez of credit was directed to Breitr►~an as "Beneficiary" anti identified JDN FloParlc

as "Ui~r client" and "Principal." (Jt. Ex. 1$ at 15.) The letter was to expire after one year, and,

lwlike the ~ letter oi~ cr~dat, canfiarned no autozraatic renewal pravision. (Jt. }?~c. 1$ at 15.)

Accompanying the letter was a lc~aa participation agreement, sig~ied by Respondent, stating; that

ACBI3 was purchasing the Banlz's percentage of the loam, though ACBB paid no money to the

Bank ai that. time, (R:D. at 12.) Respondent autha~7zed ACBB to debit the ~3ank's demand

deposit accUutit in the evei~it c>f a draw on the letter of credit, and ACBB also received a pledge of

Bank securities with n value aJ' $250,OOf1 as collateral. (R.D. at 12; Jt. Ex. l ~ at 1$.~ The

agreement contaizied an indemtli~cation clause under which the Rank agreed to indemnify

AC~3B for any losses suffered as a re;suli: af'the Bank's breaches of its c~blig~tions. (R.U, at 12-

13.)

~. 13ep1aeement cif the Bank's $500,004 Letter of Credit fvitla a ~+SOO,Q00
Letter of Credit Issued 13y ACBB

In Titrxe 2008, tl~e Bane appr~aciied ACBB, se~lci~lg to replace the $500,00 ~ ~ctter



of credit issued by the lank with a similar letter issued by AC~~3. (R.I~. at 13.) '~'he New Jersey

court had deemed the existing letter unacceptable beclase the Bank did nit have sufficient credit

quality. (Tr. at 7~-8Q.) ACBB there~c~re issued a $SQ0,00~ litter of credit for the benefit of

_similar to the $250,OOQ letter ol'exedit issued far the benefit o:F7DN Flo1'ark, an July 15,

2(lOR. (Jt. E~. 23 at 87.) AS with the earlier ACBB letter cif credit i'or JDN FlaPark, the

$50t},000 ACBB lettex cif cxedit for ~ was supported by a $SOO,OQO line of cxedit issued by

the Bank, and fhe Bank authorized the debitin,~ of its demand deposit accouni, and pledged.

$SOQ,000 in securities to ACBB, to eliminate any rzsk to ACBIi. (R.D, at 14-15; Jt. Tx. 23 at

f~5.) As with the either ACB~3 ]etter of credit, t11e ~SQO,OaO fetter was directed to Breitz~~an as

`Bene~ici~ry," though it identi~ied~ as "our~client" and "Principal," {Jf. fix. 23 at 87.)

Unlilte t~iE earlier ACBB letter c~~ credzt, however, the $500, 04 letter of credit provided that it

would autoz~atically ren~*w, at rune-year intervals, unless canceled by ACBF3. (Jt. fix. 23 at 87.)

The iiztei-~ial ~.CBI3 memo toted that the letter of ct~edit was intended to support JDN Fla~'ark's

cabligations iri the litigation, Mating that the caui~t had oixiered JDN F1oPark to repair certain

pxaperry and "required a IeCter t~f credit 1~~ issued for $500,000 which could be drawn upon i~

repairs were not hatzdled as agreed," and describing the Maxch 2008 $250,000 ACBB line of

credit to JDN ~loPark as addressing the same obligation. (rt. ~,x. 23 ~t 4.) The internal. ACBB

memo also noted that the Bank's original $500,000 letter of credit to ~ ~,+c~uld be xeturned

once ACB~'s $504,000 Ieiter of credit was issued. (Jt. Ex. 23 at ~.)

fin July 15, 2U08, Respondent signed a lt~an participation agreement, similar fo the earlier•

agreement, stating that ACB13 was purchasing the Bank's percentage an the loan and

iz~demnifyir~g ACBH fdx~ ~~ny losses sustained as a result ol'the T3anlc's breaches. (12.D. at ~~4-15.)

Respondent also autYxorized the debiting ref tl~~ T3an~ 's demand deposit accotiint at ACI3B, and
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signed ~ pledge of $500,0(?0 in the ~3an}c's securiti~;s to t~CBB as coll~t~ra~. (IZ.D. ~t 1 S; dt. ~~.

23 at 84.) There is no record of any presentation of these commitments to tlae Committee ~r the

board by Respondent, ar anyone else.

Nn new line o#~ cxedit and promissory note was executed by_ or the Bank in

connection .with the issuance of tl~e ACBB letter of credit, however. (R.D. at l~.) The existing

Tine o£ credit, originally executed ot~ Septerr~bex 2S, 2047, rem~.uied the sole repayment

comnutment supporting the AC;BB lever of credit. (R.D. at 16.) The promissory note reflecting

that ling of credit expired on September 25, 2408, and it was not renewed, despite ACBB's

requests. (R.D. at 16-17,) Once the note expired, therefore, ACBB had no line of credit in

name to debit should the letter of c relit be called, and had. no obligation t~

repay any indebtedness zesulting from such a call. {R.D. at 16.) The $500,000 letter n~ credit,

h~~wever, remained in farce and was not canceled. (R.I~. at 17; ̀I'a•. at 9&99.}

subsequently sued ACI3B, alleging tXlat the $5QO,OOO letter of credit vas issued

without her authorization. (Jt. Ex. 36; Tr, at y3.)

E. Expiration of the X250,000 A~BB Letter of Credit

Oii M1rch S, 20Q9, AC;BI3's $250,000 letter of crcait ftir the benefit of JDN ~~loPark, quid

the Bank's $2SO,t1001ine ofcredit, both expired. (R.D. at 1S; Jt, Ex. l8 at 9.) Neither was

renewed prior to that date. (R.D. ~t 1 S.) On April 9, 2009 Respondent contacted ACBI3

~egard~iig the renewal of the letter ~f credit, but after ACBI3 requested information aboui the

status aI` the project, the Lianlc's renewal ref the line ~~~ credit, and financial information about

JDN I~loPark, Respondent ab~ncl~ned the e~'fort to get a renewed $250,fl~0 letiter o~'credit, (R.D,

at 15-1 ~i.) Kesp~ndent left the Banff in Sepkember 20Q9. ('1'r. at 628.)

l+'. C;all of the $ZSU,O()0 ACI3B l.,ett~r of +~.'redit
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On S~ptemb~r 30, 2010, ACB~3 convexted the $SOO,UQO in sc:eurities that the Bank had

pledged in s~rppork cif the ~ letter t~f credit to a $500,000 certificate of deposit--effectively

turning those securities into cash. (it.l~. at 17.}

t~ii February 25, 2011, the $St~0,U0~ ACBB letter of credit was called, and ACBB paid

the plaintiff in the New Jersey litigation $500,000 in accordance wily the terms cif that letter.

(IZ.D. at 17.} ACBB subsequently liquidated the $5QU,~U~ certificate o~ tiepasit, anci debited the

Bank's derr~and deposit account at AC~3B in the amount of $8'7,262.73 to cover ~ttiarney's Fees

and expenses incurred by ACBB in connecticm with the New Jersey litigation, as welt as separate

litigation, referenced above, with ire~ardin~g the validity of the ACBB letter cif credit.

(R.D, at 17.) The Bank there~oi~e sustain~rl a $587,262.731oss ors tha $SOp,0U0 _letter of

credit, and efforts to foreclose on the_mortgage were unsuccessfiil. (I2esp. Exs. 5, fi.)

IV. ANALYSIS

A. A 1'rahibiti~n is Warranted.

As noted in the R.ecnmtnended T7ecision, ~.r~:foz'cement Counsel—to carry their burdetY in

a prohibition action—must slow that Respaudent engaged in prohibited conduct .(misconduct),

the e#fect of which was to cause the lank to suffer financial loss car damage, to prejudice ox

poteniially pxejudice the Bank's depositors, or to pxc~vide financial gain. ox at~er benefit t~ the

Respondent (eFfects). ~nfarcement Counsel must also demonstrate that such misconduct

evidences personal dishonesty or a wialFul or continuing disregard fat` the safety and sottnclness

Qftlle Bank (culpat~ility). 12 U.S.C. § 1818(e)(1); R.I7. ai 20; see In the Matter• of Ramon M.

Candelarin, 1597 VdL 2113 1, *3 (FDIC Mar. 11, 1)y7), caff''c1,1998 WIa 43167 (10th Cir. L'eb.

3, 1998), Irz the 1t~latter of James 1. I~cuthe, 193$ WT_~ ~3~323, * 1 I (FDIC 1t3ne 2b, 1.998), cif, f'd,

19~ l .3d 17~ ~17,C. Cir. 1990. As discussed below, the Board finr~s that the activ~fies of
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Respondent during the pertin~~t time period sat►sfy the thxee standards necessary to impose a

prohibition.

Misconduct

1Vlisconduct under secion 8(e) encaznpasscs vialati~ns ofi` ~ovcrning laws and regulatiaz~s,

along with participation in activii.~ deemed to be an unsafe and unsound banking practice ar in

breach of a party's fiduciary duty. 12 U.S.C. § 1818(e)(1)(A). The record clearly es~ablish~s

R~spandant'S 2`G'~UJ,'dtgT~ V10~a~1Q11S~ t1T15~~C aI](~ U11SDU~'iC~ ]1TACt1GCS ~Tlt~ brBaCIJeS A~~EIC~UCI~.I'y C~llty.

1. Itegulatiar~ O Violations

,As sit forth ~bave, Regulation Q prohibits i:he extension of credit t~ ~. bank insider or a

bank insider's related interests without the consent of~la~ full board of direct~xs. Gc~nfeming a

"tangible econ~omio benefit" on a bank insider or the insider's int~xests implicates Regulatiar~ C).

l.2 C.F,R. § 215.30. Hire, Respondent plainly conferred an ~cotlozxzic l~~nefit on N~tale, the

Bazik:'s Chief executive officer and ~;hairman of the bard cif directors, when he caused. the

Banl~ to extend credit to ox fir the benefit of JDN F1oPark, oz~e of Nat~te's business interests.

a. I.etlers of Credit, Debit ~utharizatians, and Pledges of Securities tc~
A.CBF3

In IvZarch 2008 and duly 20 8, ACBB issued letters cif credit for the benefit of 3DN

FloParlc anal (n9min~lly)- in the respective arnc~unts of $250,000 and $500,000. ~n support

a~ these letters, Respondent signed a .letter agreement auth~rizi:ng ACB~3 to debit the Bank's

demand deposit accatu~t in the event t~~" a draw on the letters of credit, and pledged $ZStJ,UQO anti

$50Q,000 of the ~3ank's securities as collateral Itesppndent also created a ;~250,~0~ line of credit

at the Bank for JDN ~'lo~'ark in March 200~,,at~tioipa~ing that ACB~, iia tl~e event of a draw ~n

tie l~itcr of credit, woutd eithex debzt the Barzlt's demand deposit account at ~C~3k3 pr liquidate

thy: Bank's securities, an~i the Bank would then debit JDN ~1~~'arlc's 1i~~ of creflit, leaving; JllN
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FlaPark (and not A~:I31i) ~espc~nsibl~ fir repaying t ie Bank. (Tr. aC 512-] 7.) (A ;$SOO,OQO liz~c

of credit for already existed when the X500,000 line of credit far 3DI~ ~loPark in July

20g8, and the Bank dia nat replace that line of credit. with a new line.) Tl~e securities were made

available to ensure that ACBB would be repaid ~~vhather oz' not there were sufficient funds in the

Rank's demaxad deposit account at ACBB. ('T'r, at 282.)

The ALJ held fihat, because the letters of credit were not issued ley the: Bank. itself and

because the Bank pledged securities to ACBB, notto JDN FloPark, neither the letters- nor the

pledges constituted tensions of credit for purposes of Regulation O. (R.D. at 24-26.)

Enforcement Counsel takes exception to this conclusion, and the Baaxci agrees With Enforcement

Coiu~sel that the AL.~ erred.4

Regulation O intentionAlly casts a wide net in defining an extension of credit; such ~n

extension i~.cludes "[i]ssu~nce of a standby letter of credit (or other similar arrangement

regardless of name or cies~riptic~n)," various other loads and advances, and "[a1ny other similar

transaction as a result ~f ̂which a person becomes obligated to pay mo~~ey (or its equivalent) to a

dank, w~iether the obligation arises directly or indirectly." 12 C.F.R. § 215.3(a). Because, in

each instance, the leitcx• o£credit, line of credit, debit authorizaxion, and pledge of securities were

inextricably linked—none ofthem would have occurred in isolation—they should be treated as a

single traY~.saction far these purpnse5, a~~d the result of each transaction was unquestionably that

JAN Flol'ark (aatin~ thr~ugl~_ as a nominee borrower in o~1e instance) became obligated to

pay the Eiank (car would become obligated in specific circumstances outside of JDN Ii IoI'ark's

control or the bank's control). (~:S'ee T'r. at 52 53 (ACBB would not have issued letters of credit if

~ Tt~e AI,J did nt~t expressly address the ~uthorizakiUn to debifi thc~ dernat7d ciep~sxt account as an extension

of credit under Kegulatian ~, buC the Notice of Charges a~ic~ressed bath the attihoriration and pledge (a~ee

Notice ~J~( 22, 38}, k~c~th were presented in the eviciez~ce and discussed at the hearing, end the B~t~rc~ finds

that 6c~t11 were pa~~t of ttie extensions of credit for purposes of k~egcrlatiar~ O.
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the Bank had not pledged the securities to ACBB).) Therefore, the Board finds that the ALJ

utu~ecessarily focused on whether a specific component of that transaction constituted an

extension of credit, Furthermore, Regulation O spc,cii"icaliy states that a letter of credit or a

"similar arrangement" constih~tes €~n extension ofcredit, and here the issuance of a letter of

credit by ACBR an the Bank's behalf; with a mechanism in place (indeed,-two alternative

rr~echanisins) to transfer any indebtedness froze ACBB to the Bank, appears to canstitufie a

"similar arrangement" to a conventional single-institution letter of credit,

Past FDIC decisions have made it clear ihai; Regulation 4 covers multi-cornpanent

transactions and atypical extensions of credit. In In the Matter of ***, 1986 WL 37963Q (FDIC

App•. 7, 1986), another bank extended credit to the respondent, and the b~nlc where he worked

purchased a participation in the loan without informing its board. The Board held that tihe

purchase violated Regulation O, even though the initial extension of credit was made t~~ a

difFerent institution just as the later raf cr~c~it was nominally nude by ACBB l~c~rc, Id. at *b;

sce also In the Matter of ***, 1983 WI, 207390, *7-$ (FDIC Uec. 5, 1983). In Irz the Matter of

*~*, 19i~fi WT. 379633 (FDIC June 3, 19 6), the respondent caused the bank to extend credit to

lus related interests and guaranteed the Iaan, both of which separately implicate Regulation (J---

but the FDIC Board treated the extension as a unitary transaction, just as the letter of credit, line

of credit, debit auth~rizatian, and pledge of seciu~ties are properly viewed ~s a utyitary

transaction here. Id. at *2-3. And iri In the Matter ~f Ira Lce Brannan, 1.992 VJL 812955 (FDIC

April l ~, J 9.92), the bank and jts holding carnpa~y, contrfllled by thc; respondent, filed

consolidated tax retuu`us, the banit paid t~~e holding comparip for its estimated tax liability, anal

tl~e ~ayrnen~ ~rov~d to be in excess of'th~ bank's actual tax liability, Thy bank nevex snugl~t

repayment (and the h~lait~~; eozz~pany f'unn~led tk~e overpayment tc~ a~~oil~er af'tl-te respozxdent's
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interests), and the I3~ard found that "a de facto debtor-cr~ditc~r relationship" between the bank

an~i the holding company arose when: the bank discovered the averpayrnent. Id. at *5: ~-3ere,

there was a de ~'acta debtar~creditor relations}up between the I3anlc alxd JDN F1aP~rk, acting in

part through that cansisted of multiple documents and commitments, and it is pz'oper to

view those documents ana cnmmitrnents as a single tr~saction. Sep also In the Matter ~f

Ro~urld J. Grub~i, 1992 WL $13163, ~ 17, '~ l 9 (FDIC Aug. 25, 192} (letters of credit supported

by the respon~,dez~t's guarantee, and acceptance of deed in lieu of foreclosLrre to repay loans,

:constituted single. transactia~is fihat violated Reguiatinn O}, aff d, 34 F.3d 956 (10th Gir. 1994).

It is nc~tewarthy as v~ell that, under Regulation O, whenever the proceeds of a transaction

~r~ "used. for the tangible ecannmic benefit cif the insider," thafi constitutes a.n extension of credit

to the insider, 12 C.F.R, § 215.3(f}(1), Here, the proceeds of the letter agreement and the pledge

of the Bank's securities.---the Bank's funds and securities-----were used tc~ facilitate the creation of

a letter cif credit a~~d fund the draw n~ the letter ni' credit, steps that unquestionably bene~tezl

Natal~'s interests, The issuance of the letter of credit allowed Natale to avoid imnnediate

responsibilit}r far funding the repairs required in the New Jersey litigation—the court accepted

the loiter of credit as pxoof that the plaintiff would receive t ie retie#' sought, or the equivalc~it in

cash damages, and dick not require Natale to pay the judgment up front, Thies, as ling as they

were "use.ri far ... [his) benefit," it is irrelevant whether the proceeds were transferred directly tq

~Natale, and the commitment of the Ba~~lc'~ ~sset~ implicated Regulation O. See Niichacl v,

FDIC, G87 F.3d 337, 354(7th Gir. 2012) ("nc~min~e Iaan io an il~sider" vialatid Reg~ilatiou O

~•egart~less o~the ostensible recipient of the pxoceeds); Hi~tensl~y v. FDIC, 82 ~.3a X234, 124 (2d

Cie. 1 96) {loans to "nominal debtors" w1~o transferred proceeds to insider interests violated
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There is n~ question. that the Bank's board of directors did ~~ot approve the letters t~:f

credit, debit authorizatit~n letter agreements, and. the pledges Ut securities before the transactions

were ca~npleied. Ttespondent does not couteiid atherwise.5 Furthermore, ~herc is no question

that JDN FIaP~.rk was a relat~ci interest c~fiNatale, o~ that the extension of $25(},000 in credit to

JDN ~iloPark in March 20g8, anti of $500,{~OlJ i1i credit (namianally to~in xealily t~ JDN

~lai'ark) in July' 240$, exc~ec~ed tlac pertinent limitations an credit to insiders. Specif ca11y, both

of those transactions ca~.tsed the Bank to exceed the $500,OOQ aggregated loan. limit far insiders

{meaning that full. board approval cif further credit was necessary), see 12 C.F.R § 215,4(b)(2j,

azid exceed. the $1UO,UOQ aggregated loatx limit for executive officers (whether or not the full

board approved), .ree 12 G.F.R. § 215.5(c}(4). (,See also Tr. at 74 (ACBB bank a~ficer~ testifying

that ACIIB's $500,000 letter of credit was far the benefit of JDN FloPark); Tr. at 321-23 (FDIC

expert, testi~y~ng that extensions oEcredi~ benefited Natale).) Thus, the FDIC I3c~ard finds that

those trai2sactions violated Regulal:ion 0.6

b. $25U,000 Line of Credit to JDN ?~'loPark

`I'o whatever extczlt the $250,000 line of credit to JDN F1oPark is cc~usiderec~

independently of the remainder of the $254,000 letter of cxedit transaction, the ALJ cc~rrect~y

found that the lime of cxedit constituted a violation of Regulation O. (R.D. at 22-2~1,) 'l"lae dine of

credit benefited Natal, and the Bank's board did not vote an or approve that extension of credit

before it was extended.?

$ Respondont's disclosures to the T3~~nk's L,xcoutive Loan Committee, and thc; t~~mmittee's approval of
some aspects of the transactions, dxd not satisfy Regulation t?, as the Committee did not h;~ve Elie dower

to act for the board. (1t. L'x. 2 at 17, ~7.)
U rur~l~ertnore, Natdle's ~uaz-antee oftlia l~tt~x~ of ct-~dit constyiuted an e~ctension of credit tc~ hive in
violation of tlye aggregation lirnls. (~UIC Ex. 4; Tr. at 268-G3.)
' The initial $50t~,ObU l ix~e of credit ostensibly for tl~e benefit of~ ~va~ ndt in~luticd in tl~~ Nt>tice of
Charles r~s a v~c~latin~7 ~>f Regulatiar~ (), and the Eioai~d tljerefor~ flac:s trot consider whetli~r it t~u~lified
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Res~oncient at'gues that, by including signature blocks fnr the board ;members in tie Loan

Apprt~val :Document (see Jt. Ex. 17 at I}, he s~ciwed his intent for tl~~ beard to approve the

extension of cx~:dit. (Rcspand~nt's exceptions 18, 19.) "That is irrelevant. Regulation O requires

that, when credit is extended tt~ a bank insider, a majoriiy of the board must approve the

extension "in advance." 12 C.~,R. § 215.4{b~(1){i} (emphasis added). Here, Respondent

executed a note extendi~n~ a line of credit to 7DN ~1~T'ark on March 5, 200$—two days after he

initially presented tie request to the board—and nd document. in the record indicates that the

board ever approved the: requesti, let alone did so in that two-day window.$ for similar xeasons,

Respondent's argument ghat the board "retroactively'° approved the extension of credit.

(Respondent's Exceptions 18, 19), is both unsupported by the record—no document shows such.

a "retroactive" appxoval--and irrelevant. Regulation U requires approval in advance.

Respondent's execution of the note without prior board approval. violated Regulation O.

arldependently as such a violation. The Board does address below wl~r~ther the extension of that line of
credit constituted an unsafe at~d unsound bazaking practice or ~ breach of fiduciary duty, l~awever, as the

Notice does allege that tht, Sank extended that credit without adequate assurance of repayinenl. (Notice
~¶ X17-48.) The F1LJ specifically held that the initial litte of credit was properly considered in this
~r~ceeding. Qrder an FDXC Motions in Limine at 3 {A~~g. 11, 2Q14),
Respondent also argues that a passing reference in another Bank document to this line o~ credit as

"approved in March 2008" indicates approval of tl~e line of credit at the approp~~iate time (R~spondcnt's
Exceptiat~ 1 ~; see Jt. Ex. 21 at 4}, but the document did not sad that the board approved it, and at any rate
it did naY s#ate that the line was approved before March 5, ms Regulation O requires.

Iurtlierit~oxe, die doctune~it in c~uestic~n asserts that ilie $25U,000 line of credit "is a 100% participation
~vitti ACBII ...acid will only be used to provide funding f'car ~a le;tie;r of credits and as such, is xxot

ag~•~;gated f'or Rwg-C~ °' (1t. l~.x. 21 at 4) The Ynrstaken views ret'lected in Yhttt docutn~ilt that Ttegulation

O did not apply here because a line o~credit intended to support a letter of credit is outside the purview off'

R~gul~tic~n C), ACT~~3 had purchased a true participation in the ling of credit, ar bath, strongly suggest t}~~t

the $~SU,OOO line of credit was never submitted to the board. at all. (SeE also Tr. at 2~7-9K, 300

(:Enforcement Cou~~sol's expert, stating that Respondent's statement that TZegulation Q aggz•egation did

not apply is incorrect).) itespc~ndent later exacerbated the situation by recoinmend'u~~ approval caf

additional extei~siaaxs of credit t~ Natale and his related interests withot~~ citing the $250,004 and

$500,000 letters ot"credit ak all (Jt. Ex. 24; ̀1'r. at 3~2-03), and failii~~; to rn~ntioii those letters w}ten the

I3~i~lc's cc~uns~l asked fi r ~ fiill acc~iuntin~ of extensions ~~f credit to insiders. (Jt. E.Ys. 28, 29; Tr, aC 303-

t)fi, ~fi~1.)
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2. Unsafe and Uzasc~und Practices

An unsafe and unst~und banking ~raCtice is one tk~ai is "contrary to generally accepted

standards o ' p~d~nt operation" vvhUse cc~nscquenaes are an "abnarnnal risk of loss or hau-m°' to a

bat~c. M cht~el, 687 k.3d at 352. An "imprudent act" posing an "abnormal risl~ of financial lass

or damage io ~n institution, its shareholders, nr the agencies administering the insurance funds"

zs an unsafe and unsound praGi~ce. Seidman v. OTS, 37 ~,3d 911, X32 (3d Cir. 1994}.

R.espazzdent's conduct met that standard.

a. ~a~lure tc~ Obtain and Maintain Adequate Assur~u~~s of`
Repayment

The ALJ found that Itcspondent, when he caased the Bank to pt~dga $2SU,OnO in its

Bank's securities tU ACBI3 in March 2008 and $500,0 0 in the 1~ank's securities to ACBB in

3uly 20Q8, acted imprudently and caused the Bank an abno~7x}a~ xisk of lass, because in r►either

evank was tk~e Dank adequately assured a~repayment. (R.U. at 2g-3Q.) The Board agrees, and

fiur~her finds, consistent with the above, that the authorization to debit the Bank's demand deposit.

aecout~t posed the same risk, See supra n.4.

i. Failure to Ensture float the Bank Would Be Repaid i~ the
Bank's Accor~t Was llebited or the Sec~ixities Were
Liquidated

Extending credit without ensuring; that au adequate repayment a~ree~n~nt is in place

constitutes axx unsafe and unsound ban~Cizag ~ractxce. First State dunk of Bayne Caarnty v. l}L~IC,

770 ~.2d 81, 82 (6th Cir. 1985} (°`extending credit tk~at was not adequately secured" unsafe and

unsolu~d); Uulf~F'ed. ~~rv. cP~ ~c~an Asr'n v..~'HLBB, 6S1 F.2d 259, 264 (5th Gir•. 1981) (le~islativ~

history ~~'sertian 181~(e) izidicates t1i~t "disregarding aboi~rower'~ ability to xe~~ay" is an unsafe

anc~ unsound practice); Xfz t~Ze Matter of the ~S'teplz~ns ~4~cacNity Bank, 19~ 1 W:L 789326, * X (FDIC

Auk;. ~, :ty~ l} ("extendilig crcdii wil~ht~ut adequate dacumexitaf.inn ... cxedit analysis .. , [orb
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repay~m~tit a~xeements or failing to enfi~r~~ repayment agreements" ~nsaf'~ and unsound

practice); In the Mutter of Wr1'liam 1i~iarvin 'lark, 1491 WL 7578I~, *4 ODIC San. 29, 1991)

(failure to "follow stazxdard underwriting pr~.ctices reg~rdin~ the deterzninatihn ~I'a borrower's

ability to pay' based an ctu~rcn#economic date" unsafe and zuisound practice). When Respancient

autha~ri~ed ACI3R tc~ dek~ t the Bank's deposit account at ACBB, and caused the Bank t~ pledge

its secu~ties to ACBB as call~teral, he failed to take measures to ensure that the Bank would be

repaid upon the debiting of the account or the liquidation of those secw~iies, exposing tlae Bank:

to an abnormal risk of loss.

Foar bath ACBB letters o:F oredit, Respondent signed (a) a letter agreement authorizing

ACBT3 to debit the Banit's demand. deposit account, and (b) a security agreement pledging t~.e

Bank's securities to ACBI3 as collateral for the letters of credit. (Jt. Ex. 1 S ~t 12, 18; Jt. Ex. 23 at

81, 84.} For Moth transactions, neither the letter agreement nor the pledge a~reeiz~ent was signed

by the osteixsible beneficiary of tht letter of caredit (JllN I~ l~Park ~r~ oar was there auy

separate. connmittnent by the ostensible l~ene~ciary to repay the Bank iF ACBB debited the

Bank's account ~r liquidated the B~.t~k'S SBCllTit18S. The pr~missary notes executed by t1~os~

beneficiaries, creating lines of credit for them, did not link the lines of credit to the l~;tter

agreement nr the secut~ ty agreement at all, let aline expressly provide that the beneficiaries were

required to repay the ~3arilc upon tl~c; debiting of the demand deposit acet~unt or the liquidation nt

tie securities. The pledge agreements are particularly notable in this respect because neither

pledge ~greez~ient identifies anything ghat is secured by the pledges --- the agreements contain two

cl~ecic-box alternatives dent iyillg the obligation secured, but neither aItcrnative was ohecke~l,

an~i the agxeezz~zei~ts dicl not append any alternative option. (Jt. Ex. 18 at 12; :It. fix. 23 at 81.)

Furthcrmo~~, the agreemel~ts gave ACB$ broad authority_t~ liquidate, the sec~iri~ies whenever i~
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believed such liquidation was necessary to ensure repaym~ut. (Jt. fix. 18 at 13; Jt. ~:~. 2? ~t 82

(liquidation permissih~e if ACBB "believers) that the prospect of due and punctual payment of

any or all of the Ubligatic~ns is impai~~d"}.) The Bank had no r~c~urse against ACTiB, JDN

I~loPark,~or anyt~ne else in that event.

Respondent claims that the pledge of securities did not pose any risk to the F3ank because

he expected ACBB to debit the demand deposit accaunt aid return the securities, not liquidate

them. Respondent's 1lxceptions 20, 22.) ~e pledge agreements did not require ACBB t~ do

so, however.. ~ tat any r•ale, it makes do difference for these purposes: the risk of nonrepayrnent

arose equally from the letter a~eement and tha security agreement, as both agreements

eomrnitted. Bank assets to repay ACBB in the event the letters of credit were cabled, but failed to

ensure that the ostensible borrowers would xepay the Bank. in turn. Hence, neither the $250,000

Y~o~ the $500,000 extension of cre~iif was accompanied by an adequate assurance of repayment.
lo

ii. Use of a Nominee Bar~awer

`T'he Batilc's extensions of credit in connection with the $500,000 ACBB letter of credit

wire particularly problematic because not JDN ~laPark, was identified as the debtor an

the line of credit, even though JDN Flni'ark was the tz uc beneficiary. given if the Bank did debit

line of credit in the event of a draw on tl~e letter of credit, JDN ~laPark had no

o~ligatinn to repay the B~.nk in that event. Znde~d, whin that verb thing happened, J~)N F1n~'ark

did not rep~~ the Bank. (Nar didr "I'he ALJ correctly concluded. that the use of~

as a nominee borrower was an 'unsafe and unsound praciice. (R.U. at 26-27.)

9 Indeed, ACBB ultir~iately liquidat~:c~ the securities pledged in support cif the $510,000 letter a~'credit,

converted theta to a certificate of deposit, anti cashed the certificate of deposit when the letter was called,

rather than debiting the demand deposit account. (Jt, ~xs. 33, 3G.)
'n T1~e A1~7 concluded, and the I~oar<i a~recs, that Respondent's conduct dicl nQC pose art abnormal risk oi'

loss t~ ~.CB~3. (R.t~. ~t 28.} 7t dicl pose an abaorn~al risk of loss to the T3ank, 11oti~vever.
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The record slaaws that obtained tl~e line of credit i'ram the Bank in September

2Q07 as ~ nominee or straw borrc~vver fc~r JT7N I'IaPark. In particular, the Loan Approval

T~ocument that R~;spc~ndent presented to t11e board descxzt~ed the line of credit. as benefiting

father rather than herself, ~tnd the lever of credit that the 1~ank initially issued

did not'evcn mentian~ (Jt. Ex. 10 at 2; Jt. fix. 13.) Notably, the loan was initially

xequested b~ at~cr parties--ineluc~ing Nataie—w~iile~ was out ref the country (Jf. Exs. 5,

6), and mother stated that "J~aeSs c~f~ce is prepa~ingth~ letter of explanation and J~ne's

lawyer ... is preparing tie°' letter of credit. (Jt. fix. $.) The Bank's origination fees were paid

from a JDN F1~Park address. {Jt. E~. 12 at 2.) .And when Respondent later requested apprav~l

far a line cif credit to support the $250,OD0 ~.C~3B letter` of credit for JI~3N I~ 1.flPark, he described

the request as ttn increase c~z~ the earlier $SOO,U00 lettex—z.e., the letter that was i~aminally far

-as if JDN ~Ic~Par~ had ~ieen thc~ intended bene~~czary alI along:

In 20Q7, the Bank approved a si~nilax :E~cility to~ 0500,400},

daughter o~~, who was engaged to construct the properties uz the

JINN developnnent.... Subsequently, the amount requested has been ~ncreaser~ to

X754,000, resulting in our seeking ap~7xoval for the $250,OOQ balance.

(Jt. Ex. 17 at 2.) ~2es~ondent ackn~r~vl~d~ed that this language reflected his awareness, as of

March 3, 2 08, That the and JDN I~loParIc lattexs of credit were uiextricably licked. (Tr.

at 649-52.) ~1.~BB's ~inte~al xnemorandui~ xegarding the $500~UOO 18~t~T 0~ CZ8C~1$ it ISSt1~C7

likewise strongly suggests tlZat the true beneficiary was JUN F1aP~rlc, nnt~as the

memara~adum describes ~h~ 1e~t~x as arising from a court's order that "JDN Propel-ties at F1~rharz~

Park, I LC needed to carnplete repairs" can tk~e ~laintif~s pxo~ertp, and simply notes that

f~tlier, hae~ agreed to caz~~y out t~►e rep~irs..A.nd an ACBB officer co~lf-~z~cd a~ the

hearing that the $SQO,OOO letter of credit AC~3$ issued was for the benefit o~JDN I~IoI'ark. ("l r.
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at 29, 7~:) u

Later documents eonfirna that Natale was the true beneficiary of the extension of credit to

and that Respondent was aware Uf that fact. Tn Juue 20U$, for instance, R~spoz~de~t

replied to kt~e pxopased replacement n~'the Bank's letter of credit for with. an ACBB letter

cif credit, alsa nominally for~and the e-mail's subject Line read "JDN 1'raperlies at

Florkam Park; L,I~C." (3t. fix. 22.) Resppndent certainly knew at that paint that JDN ~'ioI'ark

had an interest in the letter of credit. Similarly, in (7ciober ~QQ8, TZespondent can~irmed

in an internal e-mail that the $2SO,OQq and $SOO,Q401etters of credit should be viewed as a

unitary transaction. (Jt. Fx. 26) Again, no~l~in~ in the record indicates that Respondent learned

of~ nornine~ status only after the fact, ~r notified the board that he had been misled,

Namixiee Ioa~is are considered inherenily unsafe and unsound practices, as they nnxslead

the lender about the true it~~ntity` o~fihe borrnw~r and this the risk incuz~ed in exteni~ing credit,

See, e,g., In the Mattet~ of ~Tony~z D. Willian7s, 2015 WT,, 3644010, *7 (FDIC Apr. 21, 2015);1

the Matter of Donald E. Iledrick, 199b WL 772762, *7 (OCC 1996); In the Matter af`.Tohn K

Snyder, 1996 ,WL 334 4773 (UCC 1996). '1"his case offers a particularly striking example of the

dangers ofnorninee loans, as ~ did nit repay the lo~xn when the lettor of credit vv~s called

and ultirnat~ly sued. ACBB, contending that the letter• off' credit vvas issued without ber consent.

(Jt. Ex. 23 at 2; Jt. Px. 36; Tr. at 93.)

iii. failure to Linit Promisst~ry Notes to ACBB's Letters of

Credit

fiurtht;rmore, even assuming that was a real and nc~t sit~ply a ~aominal party to the

~ ~ Respo~~dent c,oirtends that AC13B's intEr~jal tr~emc~randurn does i~ot ret`lect and convcrsatiar~s with him

(Responde►~t's E~ceptioYz 12), U~.~t does nit explain Where AC;BB would leave obtained its information
about the transaction oth~;r than fi~om Respondea~t, At any rate, the internal mec~.orandtlin suggests that

the trn~ beneficiary ~f the letter aP credit was TDN Flol~ac•k, and Respon~~nt's exk~nsiv~ familiarity with

the t~~atzsaofion makes it iutlikely that he was unawaz-~ of these fads.
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$SOO,QOQ leitcz a~~d 1zne of credit, Respond~~at did nol take the requisite s~.eps tc~ ensure that she

would repay the Bank under those instruments. The promissory note crating ~ line of credit that

executed an September 25, 2007 was tied (albeit loosely) to the Bank's letter cif c~•edit

issued that same date, and vvas never updated to link to ~tC.t38's letter o~ credit. issued nearly a

year later. Tk~at note stated:

Line of Credit is being ~i~ven t~ facilitate issuance of a Letter of Cxedit by
Borrower to ZVtarl~ L. Breitman, unreadable] beneficiary, 260 Route 34,
Matawan, NJ 07747.

(7t. ~~. 23 at 65.} En~orciz~g flits ambiguous language waulrl have been proUl~matic even foz• the

anginal letter of credit issued by the Bank, as the ALJ noted. (R.I?. at 28-29.) ~ -was

identified as the "Borrower," but there vvas do Letter of Credit "ley" Borrower, and identifying

Breitman—the attorney fox JDN T~ loPark—as the "beneficiary" confused the matter even mUre.

And simply stating, as the hate did, that the line of credit "fac~litate[d] issuance bf a 7,etCer cif

Credit" did oat in itself obligate ~ iv make repay~tients in the event of a draw an the fetter

of credit. ~ Z Even Assuming that this language g~.v~ ~~isa io an obligation by _regarding the

Bank's Septemt~ez 25, 2007 Letter of credit, however, the language could not reasonably have

been read. to create the same obligatia~n with regard to t~CX3.13's July I5, 2d0$ letter of credit.

could pxoperly have objected that she was oat xequired to repay draws on a letter of credit

that did z~at even exist when she sued the note. The ~1LJ found (R..D. ~t 29), and tl~c Board

agrees, that. Respondent did not obtain a meaniz~g~ul assurance of repayment whexi he authorized

t1C1~~3 fic~ debit the IIank's demand deposit account, anc~ caused the Bank to pledge $500,000 in

securities to ~CBB, to ~uppnrt AC~BIi's letter of credit for

The same is t~~uc of the X250,000 Hank line a!' credit fir JDN F1~Park: the note

i" T'I~~ nof~'s re~`crer~Ges tra a "T,aan Agreement" Anil to "I~~an l~ocunxcnte"that apparently never ~xist~d

canfiXsed matters even f`urt~~e~-, ~s tl~~ Ai.,t ~joted. (R,L~. at 2~ n.32.)
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establis~in~; the lisle of cxedit did not meaningfully assure repayrnez~t for the $ank because it was

not dearly lin~ec! to ACBB's letter of credit, as the ALJ nh~ed. (R.D. at 2~.) The only xefercnee

to the letter ul credit ins the rote was this: "PURPOSE: the purpose of this loan is LOC TO

SU~'PORT LE'TT'ER QF ~R~DI'I'." (Jt. F,x. 1$ at 9.) ~10 specific let~ex of credit was meniionec~,

and the note does not provide that JDN Flol'ark was required to zepay the Bank if ACBB

liquidated the Iianl~'s securities or debited the Bank's demand deposit account. It does not

address what events will be deemed to co~~titute a rtraw ova JDN FloPark's line of credit.

`~`herefore, Respondent's contention (I~espc~ndez~t's ~xaeption 1 Q) that tl~e .E1LJ erred in ~indin~

"na evidence of an agreement between the Bank and JDN ~`1nFark to pay $250,000 to the Bank if

t~a~ Cletter of cxedxt] was called and the marketable securities pledged. were liquidated" (R.D. at

11 n.16) has no merit: fhe note does not constitute such an agreement. The AL3 correctly

concluded that the sloppy paperwork Respondent executed was an unsafie a~~d tmsound

practice. ~~

iv. Failure to Renew the ~ Promissory Note and Line o~
Credit

1~,s tc~ the AC;BB $SUO,OQO letter of credit, Respondent exac~rhated the Bank's exposure

and engaged in unsafe. and unsound pxact~ccs by a~lowin~; the ~ note and line of credit to

lapse, as the ALJ conc~ude~i. (R.D. at 3Q-3I .) '~'h~t note aril line expzxed on September 2.5; 20Q8

(Jt. Ex. 23 at &S), ~d Respondent failed tc~ arrange for their renewal, despite ACBB's repeated..

wat~niings that it needed to obtain updated financial information for~includzr~g a

l~ 12.espt~ndent's expert, Cheryl .Richards, cfairaed that tl-~e lines cif credit could have been drawn. clown. ~f
tale letters of cr~dik were c>a11ed, and thus t1~at the Banik kxad an assurano~ cif repayment, but Ms. Richaxds

chid not look ~t kh~ sp~ci~'ic language a#' eitf~ei~ ofthe notes, (Tr. ~t 514-15, 535-36.) 'I'estirnony in tl~e
abstract about what could have Happened does not address wh~;thcr the pa~4rwark created ici d~iese
specific t~•~nsa~t:it~ns was adequate t~ ~rssure rep~~yment for the I~a~~k, ~s the ALJ noted. (~,D, at 36,) The

]cuss stistain~d by tl~e B~ik here strc~n~ly indicates that it r~v~s nat.
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m~dificatian of the promissory note to extend tkrough July t 5, 20~~J, and despite the Bank's

internal reminder system. (Tr. at 615-16; R.I7. at 16, Jt. fix. 32.) Following the expirat pan of the

promissory note and line of credit, neither nor aaiyon~ else had airy obligation to repay

t~.c Bank in the event cif a draw an the $SOO,QQO ACBB lettez• of credit {which :remained in force,

and was autc~m~tically 'renewed each year long after the note and ling expired, see Jfi. Fx. 23 at

87), and i~. the event. of AGBB's liquidation of the pledged. Bank securities or debiting a£ the

Bank's demand deposit account atACBB. It cauld hardly be clearer thafi Respondent's failure to

obiain a new prt~missory ~Ute left the $ank without adequate assurances of repayment. ~4

Respondent argues that the ~ promissory note chid not, in: fact, expire because it

included the words "on demand," Respondent's Exception 1, but misreads the note. It stated fliat

it matured "ON DEMAND as provided inNote, or no later than September 24, 2048." (Jt. Lx.

23 at 65.) The note provided elsewhere that_ could be required to repay any draws "ON

DEMAND." Tlae plain meaiung of the note is that the ~3a~itc could regaire repayment of any

draws "an cle~nand" rather than waiting until September 24, 20 8, and Respondent's argument

that the "nn demand" language meant that the nat~ had nc~ termination date at all—i.e., that the

September 24, 2U0$ maturity' dttte was meanirigless~---is not persuasive. ̀ i'he witness that c~~ered

this interpretation was Respondent's expez-k, Cheryl Richards, and she had no personal

l~zowle~ge aftlie intent oftlie parties to the alc~te. (Tr. at 518.)1$

~`~ Respondent also percnittod 1}te $250,UOt) TDN F1oPark line of credit icy l~~a~~, tha~rgh tlae likelihood of

harrrt to il~e Bank feom that failure ryas somewhat lower because, unlike tl~e $SOU,000~ :letter c~:f

credit, tl~e $25U,000 JDI~ F~oPark letter of credit also expired anti w~.~ nr~t renewed. (Jt. Ex, 18 at 15; Jt.

~xs. 30, 3 X.) While die Bank's debit authoz~izatic~n letter agreenie~t and pledge of seourities did nit

expire, az►d fl~:e tet-~lis oi'tlie pledge agreement wire sufficiently ambigudu~ that AC1313 could conceivably
J~~ve liquidated those securitit~s ~'c~r u~arelated puc~~oses, the Board does not fnd that aliowin~ the

$25U,OOO litae of credit tt~ lapse pried an abnnrm7l risk of I~ss t~ the Bank.
is R.~spond~nt also cl~iitns that tie did not draft or revier~v tlt~- promissory nat~, .Xtespondent's

Exceplic~zz l3, but as he presexited to th.e Cammitiee a taaar~ 1~ppxoval Document referencing tha line of
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.E~or the sanxe reason, nespe~naent's az•gu~nent that the pledging cif securities did nat pose a

risk ~f loss t~ the Bank (Kespondent's Exception 22) is fl~tiy contradicted by the facts of this.

case. Respondent cites testimony Mont Ms. Richards that the sectuities could have been returned

to fhe Bank if AC~BB had debited the Bank°s demand deposit account, and the Bank hid then

debited the borrower's line of credit in a corresponding amount, and pursued the borrower for

re~rayment under the promissory note, miu3ri ?ing the risk of lossto the Bank. (Tr. at 514-1$.)

But that was only passible ~f floe note still existed and was enforceable against the barrawer., and

because ~ was a nonninee borrower and the note had expired, that option was not av~labl~

when the $500,400 ACBTi letter cif credit was in fact called. As noted above, it made little

difference whit repayment. avenue AC13B chose (debiting the Bank's demand deposit account, or

liquidating the Bank's securities), as the Bank did not have a ~~eanin~ful assurance afxepayu~ent

by- (or TDN F1oPark) in either event.

Respondent also argues that the e~astence of a second mo~gage on_ vac~iion

home constituted an assurance of repayment, (Brief in Support of Respondent's Exceptions ~t

13.) But that mortgage secured_ obligations under the promissory Hate, ob~igatians

whose et~forceabilifiy was, to say the least, problematic even before the Hate expired--and once

the note expized on September 25, 2Q08, the mortgage was irrelevant:

[T]h~ mortgage is rner~~y security far the debt and without a subsisting debt ~r

credit crested iti that promissory note (Jt..~x. 1 b at 1), it would have been extremely reckless for hirr~ to

seek the Committee's approval of a document he nesv~r react. At any rate, Respa~~dent's duties inctucled

it~e supervision ~f lcndiri~ officers, and failure to supervise subordinates may constitute an ansafe and

unsound banking practice and a breaeh cif fiduoiary duty, See, e.g., In tl~e Matter of Larry B. I'aigin, 20l 5

WI.9855325, *82 (I^1~1C Dec. 15, 2015); Lezrthe, 1998 WL X38323, * 13, Ire the Matter af.Iumc,ti G. Welk,

l X92 WL 813217, '~9 (FbTC June 5, 19 2) (Recammetadcd Decision); In the Matter of ***, 1988 W7.

,5$3Q64, *~ (kDIC Mar. 1, 1988). Respondent's conteiitioai that he was nt~t responsible for ensuring the

renewal oi` the ~rot~tissory note (Respondent°s Exce~ation 13) fails #'or the same reason, as dies leis iinc~re

general argument that he was not respansi6le for any of the flaws izi tl~e pertinent t~•ai~sr~ctional dacumerzks

bec~iu~e he n ay nc~t lave seen them. (Respondent's exception 22.}
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abli~~tiiot~, the moi~tga~;e his no efficacy. Thus, whin the underlying obligation

fails, the mortgage becomes a nullity.

Great Calls Bank tr. Pardv, 622 A.2c1 1353, 1357 (N.J. Ch. Div. X993), affd, 273 N.J. Super.

542, 642 A.2d 1037 {N.J. ,A.~p. Div. 1994). The rnort~a~;e itself simply states that it secures the

line of credit:

This Sec~nci Mortgage is granted to secure the S`oll~wing. [T]he performance and

observance by ~- (the "Bor~•ower"j, of Borrower's abligarions to the

MUrtgagee under the following in~.struments x,11 line of credit agreements.... or

other similar agreements or arrangements related to tlae foregoing by ai d between

the 13ozxawer and the Mortgagee, of even date with this Mortgage, in the

aggregate maximum principal sum of $SOQ,000.pO (the "Loan") including without

li~~ tation all obligations. from tui1~ to time of the Borrower to floc Mortgagor on

account of (i) letters of credit issued by the Mortgagee for the account of the

Borrower .. , .

(Jt fix. 23 at 74 (emphasis added.) The Bank could z~ot legitimately foreclose on collateral when

the previously secured obligation (the promissory gate) no longer existed, and the reference to ~

Ietter of credit iss~.ted "by ilae Mortgagee" was at~viausly not suf~~ient Cn obligate_ when a

Letter oCcrcaii r~vas issued by another institution-~--i.e., ~1.CB13. The ALJ concluded, anci the

Board agrees, that the lapse of the note mace the mortgage irrelevant. (R.D, at 31.)

Respondent eiCes Ms. Richards's testimony that the mortgage secured all af'~

debts, n,ot merely the promissory mote (see Respondent's Exception 13), but the mortgage did not

so pxovide. Ms. Richards stated:

I believe the book was protected. It had a lien on the rnnrtgage. It still had its lien.

It still hats its lien position c~~ven if~he note hadn't expired in one o~tl~e paragraphs

in the mortgage and still got right of offset with your b~rrcawer's debt and

ex~~enses.

("I'r. at S 18.) Ms. Kichards was appa~~ently relying on this ~a~zguage:

[The Mortgage secures] the payment, performance anti observance by M~rt~agar

of each. and every covenant, condition and obligation contained in this Mortgage

ar refen~ed to he~~ein, or incurred in con~~eation herewith; and the payment of all

other indebtedness now oz• hcr~after owing by Borravver to Mart~a~;ee .. .

evidenced k~~r a ~ranlissory note or other sir~ailar agreements nt~ arr~t~gem.~;nts
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related to the foregoing yr agreement signed by Boxrower, whe#her or riot
otherwise secured.

(Jt. fix. 23 at'74:} This piece of confusing testimony about an even more confusing provisi~ii is

squat evidence that the Bank had a meaningful assurance ofrepayment, and at any rafie the

specific l~.tigu~ge does n.at support Ms. Richards's assertion.

• The mortgage secuxed "each and every covenant, condition end obligation

contaizzed in this Mortgage or referred to herein." The rnor~gage did. not, c~F

cqurs~, "xefer to°' fhe titer-executed ACBB letter of credit ar the hank's pledge of

securities.

• The mortgage secured oblzgatipns "incurred in coruaec~ion herewith." It is

questionable, at best, whether the lank would have been able to enforce the

mortgage a~;axnst ~ on the theory that the later-executed letter of credit and

pledge about whicli~ cozztez~►ded sloe was no#consulted; nc~ r~cc~rd

evidence uidicates that she was~c~nstituted az~ "obligation ... incurred in

connectian~' with the mortgage.

• The n~az~tga~e secured "all other indebtedness now ox hereafter owi~ag by

BQrrawex to Mortgagee evidenced by a promissory note or other similar

a~re~ments or arra~ngeme~a:ts related to the foregoing ~r agreern~nt signed by

Borrower.°' 4~ce the pxaznissory notE expired, it is likewise uncez~ain, to say the

least, whether ~CBB°s Iefiter o~credit and the Bank's pledge have rise to a

"similar agreci~ez~t~) or alrangement[J related tn" any cxistin~ agreements signed

by~ tagain,~ did not sign, or even acknorule~~e, the cre~.fion of any

of those doetiments, and nothing in the reeor~ st~gg~sts t~t~at she was consulted

c"3bOli~ t~le~.
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The ambiguous lttnguage cited by Ms. Richards did not, <>n its lace, mal e the mortgage of

prnp~rty an aclegiYate assurance of repayment.~~

v. Inadequate ~Jnderwrifing

Aside frain the concerns about vahetk~er anyone was legally abli~uted to repay the loans,

Itespaaadent's conduct constituted an unsafe and unsc~utad banking practice because he caused the

Bank fio extend credit without adequately evaluating the borrowers' abirity to repay the loans.

Specifically, Respaz~deni xepresented to the Committee that debt-ta-income r~.tio was

approximately 25 perce~it, which complied with the 40 percent cap imposed by Bank policy but

that computation improperly combined ~ iulcome with her husband's income, even

though ~ was the sole signatory on the promissory note. (rt. Ex. l 0 at l; Jt. Ex. 1 ~; Jt. fix.

23 a1: 8-12; Tr. at 223-25, 229-3I.} _ income, by itself; was not er~ou~h to repay a draw

an the lane of credit. (Tr. at 23()-31, 236-37.) T-~ad anly~ income been conside-red, the

debt-to-income ratio would have Ueen more than 60 percent before the $500,000 extension of

credit, and more than 80 percent afterwards, raising significant concerns about the pz~ospect of

repayment. (Tr. at 233-37.) Failure to properly underwrite a loan by accurately ~val~Yating the

bc~rrnwer's ability to z'cpay constitutes an unsafe ar~d unsound practice. Clark, 1991 WL 757819,

* 10.

Nor did the s~coz~ci-lien mortgage on~ v~.catian property remedy the concerns

about the prosp~c~s of repayment. Collecting on such ~ lien would have been n difficult and

lengthy undet~takit~g, atld would have required tl~e Rank to buy nui the first lit~n—a significant

~~ Respondent's s~rcculatinn that a subordinate ei7~ptoyee failed to put tbe~ promissory note into Clze

Bank's "tickler" syste►n, and therefnr~ Resp~ndc,nC did not receive notice of t}~e expiration (see
Raspaandent's ~xc~ption 23), is not supparteci by any evidence--the record c~c~es nc~t show whether th~rc

was a "tickler" entry fc~r the nnC~—and is uzapersuasive i~~ any event. As nosed above, fail~rre to su~~e~-vise

su~iordix»tes is ~n ~ur►~afe and u~~s~nrid practice.
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up-frc~z~t cxpcnsc----~in order to fr~rcclo~e an the second. ~'I'r. at 77-7$, 586-87.) The uncez-tain

praspecfs of any such foreclosure made reliance on the mnrtga~~ alone as a snuz~ce ofrepayment,

in il~ese c;ir~umstaa~ces, art unsafe and unsound practice.~7

As ~`~r fihe $250,000 line of credit to JDN Fic~Park, the E1.l:,J correctly concluded. that

Respondent dici not obtain adequate assurances of repayment because the line was unseclued.

{R.D, at 31.) Natale did give a personal guarantee indica#ing that he had net worth in excess of

$40 million and $173,000 in excess annual cash flow, but the underlying nfotmati~z~ dated from

2006 and 2007, axad Respondent apparently did Pint seek updated information. (R.D. at 31; Jt,

Ex. 19 at 6.) Thus, Respondent failed to obtain adequate assurances of repayment fnr that line. ~$

~inaliy, Respondent arguies thati the FDIC did not adequately notify lum in the

praceedin~s belnw that ifi viewed the failure io obtain ttcieyuate assurances of repayment as

misconduct justifying a ~rahibition under 12 LI.S.C. ~~' 181 S(e). (l3riefin Support of

Res~oxadelit's Exceptions at 9; see also Respondent's Exception 20.) The Bard disagrees. The

Notice at' Charges stated that the $500,000 extension off' credit "posed more lh~n the normal risk.

that it would not b~ repaid," anc~ fut`ther noted Chat that the $250,000 line of credit was

unsecured. (Notice'¶ 31, 48.) T~~ ~aDIC's Prehearing Statement contended that Respondent's

steps to ensure repayme~tt of the $250,000 were inadequate:

a) ~C$B, as the participant, never advanced any money to the Bank, as the
lender;

"The ALJ also cited ~ti a~agning decline in the real estate market at the time ~f these events as further
~vicience that Rt~spondent's reliance on a second-lien martga~e on~ property was unsafe and
unsound. (R.D. ~t 30 n.33, 31.) N~ evideztce vas presented on that decline as it affected real estate ire T1ew
Jers~~, however, and thus the Board does not rely do it.
j$ Rcspond~.nt ~1'g~i~s that l~CBB a15o deemzc~ Nat~le's assets and cash flaw su#~icient (Respondent's
~xceptia►~ 2~4), btrt ACBB's concuri•cnc~ Goes not make Respa~~dez~t's c~~lduct pc•~per, particularly when,
in light of Re;spondent's commitrraent of I3a1tk assets, ACBB ha~i no true exposure anal na incentive to do
a kli~rpu~h underwritira~ job.
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b) AGBB's righfi to repayment upon the draw of the LaC was immediate ~~nti
unrelated to whether the ~iaxztc was repaid first;

c) The Banl~ had no recourse against Natale/~DN LLC to obtain rc~aymetrt upan a
potential d~a~ a~"the ACB13 X250,000 LQC; and

d) Conover cased the Bank to retain aIi the risk of an unsecured line of credit
tka:at was oY1Iy guaranteed by Natale,

(~~1C Pr~hearin~ Statement at 10.) 'the ~'r~hearing Statement was also explicit that Respondent

caused t~~e Bantc to extend t ie $SOQ,000 credit wiihnut adequate assurances of repayment:

(a) ACBB, as the participant, never advanced any mol~ey ~o the Bank, as tha
lender;

b} ~3ecause Conover had pasCed Bank assets as collateral, ACBB's right to
repayment upon the draw of the LoC was immediate and unrelated to whether the
Bank was repaid first (despite the fact that tkze collatexal for the $500,000
line of credit was _ shoxe house);

c) dank had no recourse against to obtain repayment upon the draw of the
ACBB $500,000 r.,oC because there was no draw an the Bank's issuance of the

line ofd credit; and

d) Conc~v~r caused the Bank to r~~ain all the risk aft~e line ofcredit to~
white secut7ng ACBl3's interests by posting Rank assets as callateraL

(~llIC Prehearin~ Siatc;mciit at 1 I .) TxiL'c~~•cement Coti~.scl vas required to but 1Kespondent on

notice of the facts alleged to cozistitute unsa~'e and Yunsotuad practices, and it did so 1~,exe.~~ Thus,

Respondent was an notice that Enforcement Counsel viewed this behavior as miscgnduct

warranting prohibition~20

'~ To be sure, the Na~ice was not as ~xplicxt as i~ could leave beau in identifyis7g the specific aspects o:C
these transactions that gave rise do inadequate assurances of repayment, but ~nfarcement C~un~sel v~ras
required only to put Res~nnden "on notice a~the facts alleged to constihite an unsafe or unsound
practice," Seicln~crrr, 37 F.3d at 939 n.4~, and Enforcement G~ui~se! dzd so here: it identified ~espander~t's
conduct in causing the I3atil~ fo extend credit as an unsafe and unsound practice. It was not required to
explain all t ie reasons why thax conduct r~vas unsafe and unsound.
2° Respand~ nt also axgues that Enforcement Coutase~ took tl~e position that underwriting vic~l~tioi7s were
nc~t pa:-t of this cage (Respondent's Exception 20), but teat ar~,=ument was rejecfed by the ALJ.
Speeiiicaliy, Fnfiorcemer~t ~.ounsel sought, in a motion in limine, to bar Respondent's attempts to bolster
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b, Misleading Statements about AC~313's Participation

~infaxcement Counsel ar~aed in its past-hearing k~rief that despondent engaged in unsafe

and unsound practices when he made misleading statements to f1i~ Bank's Executive Loan

Committee about ACBB's role ~~ the transactions. Specifically, Respondent submitted

docum~nt~ to the Committee ~haracteri7ing the $250,004 ACBB letter of credit transaction as a

1 ~0 p~rce~~t parl~cipa~ion by A~BIis even thn~~h ACI3B did nc~t purchase. an interest in the Iaan

aaz~d boxe z~o~e of the ultimate risk. (Jt. Ex. I7 at 1; Jt. Ex. 1 ~ at 2.)Zt T'h~ ALJ found that these

misr~presentatians wire cantz'ary to prudent banking practices, buC alsa fauna that they did ttat

c~.use an abnormal risk of loss to the Bank ox add to the already-existing abnoz~n,al risk of lt~ss.

(R.D. at ~2.) We agree.

A loam participation is a "contractual arrangement between a lender and a ihirc~ party,

whereby the third pa~#y, l~heled a participant, provides funds to the lender," end the lender then

~ravid~s funds to tae borrower. Natr~~est US~1 Credit C~r~p. a Alcr~ ~S'tc~ C;vtp., 85$ ~. Supp. 401,

407-1~8 (S.D.N.Y. 1994). A txue p~.rticipation agreement arises when, inter crlia, "(1) znaney is

advanced by ~. ~artici~anf to a lead lender; (2) the participant's right to repayment only a~~ises

when the Ieacl lender is paid;" and "(3) c~t~y the lead ~ez~dcx can seek Iegal recourse against the

borrower," In re AutoStyle Plastics, 7ne,, 269 F.3d 726, 737 {6th Cir. 2001), A loan

participation "`ali4vvs a lenduig institution to share the lending risk."' .Icy at 736 (emphasis_

his case by putting an evidence of his imderwriti~ag process. The A1~J denial ~;nforcetx►ent Cou~~sel's
t~aotioi~i in Zirrzine i1~ p~rLinenr }part, stating that "thy underwriting of the Tines of credit, whrch vvEre a

pc~tenYia~ source of repayment; is relevant," (Order on FllIC :Motions in T,,~m~ne at 3 (dug. 11, 2014}.)

Given that holding, nt~thing barred Ln~'arcement Counsel from aountexiz~g ~tes~c~ndent's argument bar

aEEering evide~tce that Respondent's uaiderwritYng vas in~dequaie. 1Zespoz~denttherefore had ample

native khat un~iei~vvriting was part of taxis case; indeed, Respondent argzted as n~uCh, and Respondent's

~xperl, Ms~ Richards, testified about the adEquacy of fiesponden#'s underwriting. (Tr. at 514-24.)

z~ Respondent also signed a document describing the $500,000 ACBB letter o~crEdit transaatia~~ as a lOQ

percent lo~z~ participation agrc~ment, but riothin~; ic1 the record indicates that that document vas ~ivat~ to

the Cornmattee. (Jt. Ex. 23 at 57.)
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added) (quoting VJ.H. Knxg~zt, Jr., Loan Farticipczttan Agreements: Catching Trp With C'ontr'act

Law, 1987 Colum. Bus. L. I7ev. 58`7, 589 (1987)), Courts have viewed a sharing aflendin~ risk

as the sine qua non of`loan participation agrc~m~nts. Xn ~e Woodson C'o., 8] 3 F.2d 2fi6, 271 {9th

Cir. 1987) (where IendQr "relieved the permanent investors of all risk of loss," there was zzo

partici~atiian agreemient between the lender and investors); In re Backman Mo~-tg~a~e Cvrp., 158

13.1.926, 933 (Bankr. 5.13.N.Y. l 993} ("Xn c~etermin~ng whafiher ~ transaction is a login or a

participation agreement,. courts ~.ave generally viewed the risk. allocation as the mast significant

factor, finding that a.~reements wher~t~y the. ̀participant' bears no risk of lass constitute d~btor-

creditor relationships in the form of Iaans rat~,ex than tnze p~artieipation a~reezanents."). The

transactions here did not rt that description, as ACBB advanced ncr funds to purchase a

paz~tici~satian and xctained none of the risk that; loans would not be repaid. See also Tr. at 37-3~

(AC~3B officer, test~~ying that "[inn most scen~ric►s where we L~uy an interest in a lean, we w~utd

wxxe or put money in a barils's —lead bax~:k's account .... Tkus was unique in that we were issuing

a letfex off' credit, sa we didn't. huy a participation per se: ').

'~hts is not a mere semantic quibble. (fin tYzeir face, Respondent's representaCions that

~1.CI3~ had a 100 percent participation in the loans presentad a picture diametrically opposiCe

fzom r~ealily. Kespande~.t was claiming, in effect, that A~.GB~3 bore all ofthe risk, whin ACBB in

fact bare mane of it. (See Tr. a~ 28Q-83, 575-'76.) The mxsrcpr~S~Y~.t~tion was sz~nificant, and

Respondent has offered nothing tv justify it 
22

2? Res~~ndent cotatends that there w~.s na misrepresentation because the Loa~~ Approval Dacumenfi

disclosed a $250,000 increase in "Total Ex}~osure" to Natale. (Respc~nc~ent's ~~ception 26.) At best,

lxowever, teat stateina~t, ala~i~side tli~ repeated assertion that ACBB would have a iq~ percenf

p~rticipatic~n interest, coi~fiYsed -the situation; combined, those two statenieztts appeared tc~ su~gesC that the

~3ank had a nomit~a~ additional exposure ~f ~a25U,000 but a true exposure of $0. Respofident offered ~~a

evidence fhat the hoard understood tl~at'the Banlc was a~ssumin~; a(I of the loan risk. Respondent also

disputes the ~1I,J's ~onc~usi~n that the "participation age•eements" were contrary is ~en~rally accepted
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N~verthel~ss, .nothing in the xeeoxd inciieates that these misrepresentations were material

tv the Cvzin~nittee's approval of these transactions. Misrepresentations must be materi~t to

constitute uns~e and unsound banking practices. See, e.g., In Phe Matter ~f C'~nstance C. Cirinvh

ZU00 VVL 1131919, *45 (~llIC May ltd, ~C~00}; In fhe 11~iatter of John R. DiBella,1995 WL

39~Of35, *3 FDIC May 3, 1995). The materiality shdvvin~; was not made; them was no

testimony at i:~e fearing suggesting that, had Ttespondent represented ACB~'s "participation"

maze accurately, tl~e Committee woittd have viewed the loans difFerently. Given the confusing

anal s~if-contradiCtoxy n~.ture nf~h~ statenaentis at issue, see. supra x.:22, the absence a£such

testimony mikes it difficult to detearmine whetk~ex the statements. were material. Furthermore, fihe

record shows that the abnormal risk of Ioss arose from the failure to assure repayment, and does

not indicate that Respondent's statements to the Committee enhanced that xzsk. Thus, izz these

circumstances, Respondent's r~aisrepresenfatians did uot, in themselves, constitute an wasafe and

unsound hankix~g practice.

3. breaches of Tiduciary Duties

The foregoing; misc~n~uct constituting regulatory violafii~ns aid unsafe and unsound

pxacticcs also constituted breaches of Respondent's fiduciary duties t~ the Banl~. l~uectaz~s acid

officers of banks have fiduciary duties to act in the best interests of the insk~.tut:x~n. See FDIC v.

.4ppling, 992 F:2t1 l 109,1 ~ 13 (~ Uth Cir. 1993}. ~iduciar~ duty refers to the level of care that

"o~'dinary pr~t~le~t and diligent xnen wpuid exercise under similar cyrcumstances." In the Mater°

dfLcrrl~ 13. ~"aigin, x.015 WL 9855325, ̀*82 (~377IC l~ec.15, 2015) (citations omitted).

standards o~ pradent ba~~k operation (R.D. at 32}, but that c~nclusioz~ was gup~o~ted by testimony ~`rotn az~
ACD73 a~~cet~, wl~o stated that the terms of'the °`particip~tian'° in this case did ziot fit with leis expeii~nce
(Tr. ai 37-39, i31~32), and from Enfarcecnertt C~ut~sel's ex}~ert, who #estiiie~i kl~at f[~e "1{7Q%
part7cipatie~t~" repr~,s~ntatiort was nit consistent witYi the Bank's xet~ntiozx of the risk o~ loss. (Tr, at 2~9-
A3, 289-90, x.97-3~1Q.)
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Obligations encompassed within fiduciat~y duty fnr a bank ofi cer include "safeguarding the

bank's property, complying with state and federal b~nkin~ laws anc~ regulations, and enst~z~ng

thaf the banl~ ~s operated properly," and requires, itster- alia, "proper supervision of subardin~tes"

and "a knowledge of state and federal banking laws," along with "constant concern fox the safely

and soundness oftlle bank." In the Madter of ***, 1988 WL 583064, ~9 {FDIC 1938).

~'urt~erniore, failures to disclose material information, "even if nati asked," may constitute a

breach of fiduciary duty, De La F~rente v. FDIC., 3.32 F.3d 1208,1222 (9th Cir. 2043} ("Ue I,a

Puente had a fiduciax~ duty to disclose everything he knew relating to the transa~tian."}. The

ALJ found, and the Board agrees, that Respondent's conduct did not meet these standards. (I2.D.

at 32-3S.J

t1.s described above, Respondent presented. leans for approval without taking meaningful

steps to ez~su~°e r~paymer~t and caused the Bank to violate Regulation O by exte~din~ credit to an

insider and his related. interests. Notably, Respondent appra~red lines cif credit ta_ and.

JDN rloPark with little if any assurance that money drawn an the lines would be repaid, and

exacerbated the -credit situation_ by allowing the line to lapse. Extending credit without

a~~qu~te assurances a~ repayment constitutes a breach of ~ducia~.•y duty. Leudhe,1998 WL

43ff323, * 12; l"n r•e Matter of ***, 1 y88 WIa 5R306S, *8 (~'DTC Apr. 25, 1988)-

Respondent also made misrepresentations to the Bank's Executive Lean Committee. As

noted above, he r~riade misle~dit~g statements about AL~3B's "participatiaz~" i~iterest in the Ic~ans.

in addition, Rcspaziderlt dicl not disclose t~ the Committee that the initial $500,OOU Bank line of

credit, c~s~ensibly ~dr~~vas in fact far Natale's ben~fii; rathex, lie claimed iY~at it was ~'oz~

the benefit of~_ fattier, withr~ut znentianing Natale's role in ilxe New Jersey

litigation. {Jt. fix. 10 at 2.) Resp~nd~t~t claims t17~t lie vas not ~vv~~~ cif tl~~ ~ren~iit tti Natal at
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that time, ~irief in Support of Respondent's EXCCpt10TlS ~.t E)-7, but that is nat credible given. his

subsequent description (i~~ March 2008} o~tl~.e $25U,g001etter of credit far ,TL7N ~~loPark (after

the court increased the required amauu~ to $750,d0U) as an "increase" over tie earlier letter,

"resulting; in our sealcing approval far the $250,000 balance," {Jt. F,x. 17 at 2.) Respondent

a~apears to have viewed the $500,000 Leiter of credit for and the $250,000 letter of credit

for J17N FloPark as an integrated whole. Nothing in the record indicates that Respandenf.

informed the bnaxd ar the Committee that he had only recently learned .about the true beneficiary

of the initial ̀ ~ letter of credit and line of credit, or that he acknowledged that the letter

and line had been obtained wiihont full board approval, in violation of Regulatioia. U.

Furthermore, the ALJ heard testimony from Respondent on this point (Tr. at 612), a.nd fc~tmd his

assertions not credible. (I2.D. ~t 19.) The AI,J has "broad discretion." zn making credibility

judgments, see, e.g., Williams, 2015 WL 3644010, * 11; In the Matter of ~S't~~~en D. Hayr2es, 2014

WL 4G40797, x' 13 (FDIC July 15, 2014), aff'd, --- r. App's ---, 2 16 WL 6247134 (9rla C,ir. Uct.

26, X016), and nothing on the face of the record indicates that the AI.,J abused that ciiscxetic~n

here.z3

Respondent also failed to disclose to the Committee that he was pledging the Bank's

securities to ~CI3B. In suppo7rt of ACBI3's $250,000 letter of credit tc~ JTaN Flo~'ark and

' 3̀ Respondent's assertion that he was not even aware float Notate benefited from the tr~uzsactions by
Nlareli 2009, See Respo7~dent's exception 29, zs evan less credible. Notably, an e-nail to Resp~ncl~nt in

June 2008 addressed the replacement of the }3ank's $S00,000 letter cif credit far with ~n ACBB

l~~ter of cxedit, and the e-mail's subject line read "JDN 1'raperties at ~lorliam Park, LLC," belying

Itespond~nt's assertions that he ciict not know of Natale's interest in the letter. (Jt, Ex. 22.) Iii October

2008, in respc~ns4 to an internAl e-mt~il requesting details about "that letter of credit wl~iah ACBI3

provided and we .. , secuz~ed," Respondent respont~ed: "$5UOM fi r the LOC And $250M for

Joe's tilort~age cq►t~pa~~y~" (Jt. Ex. 2G.} Resp~txdent conspicuously did trot say that the two letters of
credii: were s~.paratc exte~~sian of credit to different persons or entities; rat}xer, he confirmed t11at, properly

rr~~darstc~ad, they were ~ single exkensian of credit a~-ti~cially divided bot~~veen_ a►~d Natate's
coinpaz~y.
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~500,bQ0 lever of credit to~Rcspondent signed documents pledging; $250,000 u~d

;&5(10, 00 i~ tk~e ~3ank's marketable securities. (Jt. Ex. 1 ~ at 12 Jt. Ex. 23 at $1.) The Lean

A.pprov~l D~cume~~t submitted in support of the $250,Q00 letfier of credit does nod mention that

pledge (Jt. Ex, I7 at 2}, end them is no record of any disclosure to the Committee or the board

regarding the Jul}r 2008 $SOU,000 letter of credit grid the accompanying pledge of the Bank's.

securities. IZespo~ndent's failure to candidly disclose the nature. of the Bank's extensions of oredit

breached his c~ut~ of care. See .FIaynes, 2014 WL 4640797, * 12 ("lack of candor" with Ioan

committee breached duty of care); In the Matter of Chad T~: l~riese, 2012 WL 718631 ~i, * 1

(FDIC July 20, 2012) (concealment of conduct from bank board breeched fiduciary duty); In the

Matter crf'Henry P. Massey, 1993 WL 853757, *5 (FDIC Oct. 5,1993) (concealment of

information from bank's loan committee constituted breach of fiduciary duty); In the Matter of

Michael D. Landry,.1~99 WIa 4406Q8, ~ 12 (FDIC May 25,1999), a,Jf'd, 2041~.3d 1125 {D.C.

Cii•. 2000 (afficexs' failtue to disclose personal interests in transactions breached fiduciary

dufiaes);. Nar cii~ Respondent inforul the .Bank that he was authorizing ACBl~ to debzt the Bank's

demand deposit accUunt. (;Ct, Ex. 18 at 18; rt. Ex. 23 at 84.)24 The recoxd therefore reflects

nuanerous examples afRespandent's breaches of his £fiduciary duty to the Bank.2~

4. Statute cif I~iz~aitations

Respondent argues that any misconduct relatilig to the ~250,000 Bazylc line of credit anti

'~ Respondent claims ttzat ire was nat rec~uir~d to inform the Gommittze pfthe pledge becartse he had the
power to pledge the Bank's securities as collateraX. (Respondent's Exception 7.} The cited document

does tacit appear to support that assertion—it gives Respandecit powers with regard to the Bank's ct3ecku~g

account and does riot mention the Bank's securities {Jt. Ex. 27 at 6}---and at any rttte the dc7cunn~nt

certainly does tool: pa•Qv~ t1i~►t Respondent had the power to pledge the l3~nk's szct►rities tivithoxd informing
tlxe 13airk, as appears to have occurred Mere,

23 Respondent also elainYs ttzai: the bc~azd could have learned oftl~e plc.ciging thcaugh securities reports,

Res~ondenit's Exception 7, but tl~e witness that testified to that effect tivas ah expez-~ who ~~ar~ no personal

kn~wled~e of the Bank's practices artd made asstimptioris based on ofher ba~~ks' practices (`Tr. at 577-79),

and Respo~dex~t did not offer any evidence ofi suoli reports.

3x



ACBI3 lettc;3• cif credit for JDI`S ktlaPark, both issued in:March.2UOt3, dell ou#sick; the, five-year

statute ~~ iimitati~ns set forth in 28 U.Q.C. § 2462, as the FllIC di~i no# fi1~ its Naiice cif Cha~•~es

against Respandextt until July 12, 2013. (Brief in Support of Respondent's Exceptions at 4-8.}
x6

`I7ie ~LJ rejected this argument, finding that Respondent's misconduct vviitli regard to this line of

credit anal letter`of credit constituted a continuing violation. (Order Denying Respondent's

Motions in Limine (.~ug.11, 2Q14) at 2:)

The ALJ's holding was correct. A continuing violaiioz~ occurs when a defendant cxeates

a situation from which new claims c:onkinue tc~ axise, notwitl3standiixg that some of the

defend~r~:ts' specific acts fell outside the lirnifatio~as period. See, e.~; , Leuthe, 1998 WL 438323,.

*S; see also C:'vurtney v. La Salle Llniv„ 124 F.3d 499, 505 (3ci Cir. 1997) ("[I~n the case of ~

continuing unlawful practicci every day tJattt the practice continues is a fresh wrong for purposes

of the statute of limitations.") (citations o~~itted). Courts have held that, where a violation gives

rise to new statutory penalties eac1~ clay it persists, a riew claim accrues on each of those days for

purposes n~'the cantianuin~ violation doctrine. S'ee, e,g., Unatec~States v. Eclelkind, 525 F.3d 3$8,

396 (Sth Cir. 20 8); Nutic~nal Parks Conser~vativn Assn v. TEA, 4801i.3d 410, 419 (6t1~ Cir,

2QQ7); Itater~lmet•icas Investments, I td. v. Board of`Governors, 111 F,3d 37f, 382 (5th fir.

1997); Wyatt ~~. FAA, 28 F.3d l 11, 1994 WL 273999, * 1 (9th. Cir. 3une 2Q,1994). Violations of

Regulation t), unsafe and unsound banking practices, and breaches of fiduciary duty give rise to

civil penalties "ior each day during; which such violation, practice, nr breach continues." l2

U.Q.C. ~ 1 ~18(i)(2)(.~), (I3). Furthermore, tl~e statutes ~f limitatia~ governing FI~ZC

76 Because, as set forth below, the Notic;c< Qf Charges wad timely as do t}~e JDN FloPark iranst~etion under

the five;-year limitations period set f'~r~li ixa ~ 24G2, the Board does. not consider wS~ethar that provision

does in fact govern hire. See Irr the Matter of Billy Pr•uffrtt, 1998 WL 8500$7 (I AID t)et. 6, ] 99~), *7-9

(sip-year Iimita~iot~s period yet forth in 12 U.S.C, ~ 181$(1)(3) };~v~rns ret~~av~l acrd prohibitYori

proceecjings), rev'~i, 2f~U F.3d 85S {D.C. Car. 200Q), t» the. Matter of,Ia'mes L. Leuth~, 198 WZ 438324,

*3-4 (~1~1C I~eb. l3, 1990 (s~une), affil, 19 9 WL 334497 (D.G. Cir. 1X99),
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enforcement actiar~s are strictly construed in favor of the ~~IC. In the Matter of Jc~nzes L.

L~uthe, 1 98 WL 438324, *6 (FDTC: I~eh. I~, 1998) (Rec~mrnend~d Decision}, affil, 199911J'L

334497 (D.C. Cir.1999); see also In the Matter of .~tateramericas Investments Ltd.,1946 VVI.

193572 (FRB E1,pr. 9, 199G), czffytl,111 r.3d 376 (5th Cir. 1997) (same}.~~

In this case, Kesponde~at's conduct was nit undone or corrected before the dive-year

lirnit~tinns period began. The ~250,Q~0 ~iz~e of credit for the benefit of Natale remained apes.

past July 12, 2Q08, and Respondent never sought appra~val from the full bard for that line of

credit, Nor dick Res~ond~nt remedy tk~e features o;F that ling a~ credit that. made it an unsa#e and

unsowad practice anal a breach. of f duciary duty, notably the lack of security and the faili~e to

candidly disclose the pertiztent details to the board. Thus, Resp~nd~;nt's rr~:iscanduet withrespect

to the $250,000 ACBB l~nc of credit persisted through, and past, July 12, 20g8, and the Notice o:e

Charges as to that transaction was timely,

E'~ects

Thy record supports the ALJ's cc~ncXusion that the Hank suffered bath an enhanced risk o~

loss and. an actual loss as a result o~Respondent's acts. (R.D. at 38-40.) A "reasonably

~'aresceable" Loss, or increased z~sk of lass, satisfies the "effects" :requirement. I~a~dan v. OTS,

1 Q4 F.3d 417, 42I (D.C. C;ir. 1.997); FDIC v. Bierman, 2 T.3d 1424,1434 (7th Cix. 1993). That a

z~ Ttespondent tiles De La Puente for the prnpositic~n that Regulation O violations are z~ot "continuing."

(Brief in Support of Respondezat's exceptions slt 6.) But it does ~aot appear that the si~;ni~cance o~ daily

p~nalti~s was raised in De Ln Puente, and at any rate lliat decision did not address wl~ethc~r unsafe and

u~isound ~xactices and. breaches ~f f ciuciary duty aan he continuing wiolatiotis. S'ee also Lerithe,199$ W~.

~3832~, *5-6 (applyiza~; cozatxnuing violation theriry in removal proceeding based ita dart can I~sgulatinn 4

vi.~l~ti~ns; «nsafe and unsound prat foes, and breaches of fiduciary duty).

Respondent also argues that. the penalty }~xovisions are si~~i1"icant or~~y as t4 #1ie civil money penally clairr~

(Brief in Suppe~rt of Res~andent's Exceptions xt ~), but the court in Interameri~~s considered ~ similar

provision in finding a Gol~kinui~~~ violation for purposes c~:€ both a civil ananey penatty and a pease end

desist order. 111 ~'.3d at 381. Turtherrnore, it would tie anomalous to ~+:i~w the sazz~e conduct as a

continuing violation for purposes of one remedy but not for anotiaer. See Le~tthe, I9g$ WI., 438323, *5

(applying eozitinuin~; violation appxc~ach tc~ ho~h prohibition end civil money penalty actions).
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loss Was caused in pert by Uthcr czreumst~nces does nt~t preclude ~ finding off" C~us~ttian; the

cand~ct at issue need not be the proximate cause of the doss. Lana'ry v. F'DIG, 204 ~',3c~ 1125,

1139 (D,C. Cir. 2000); In the M~rtter~ of Jeffrey Adams, 1997 WL $(~S2'73, *5 (FDIC Nov. 12,

1987) {""That others might have contributed to the ~3an1c`s loss does not absolve VJeit~ o~ liar iity

in a case hxaught pursuant to section 8(e) of tl~e FDI Act.")

'I`he "efi~ects" rec~uixez~lent is easily stttisfed hexe because the ~3ank did suffer a loss in the

amount of $5$7, 63. Tl~~ $500,000 ACBB letter ~f credit for the b~nef t af~ was called

a~ February 25, 2011, and. A:GBB made a full payment and Iiquidatec~ the Bank's securities to

reimburse itself: (7t. Exs. 34-36.)zs ACBB also debited $87,263 from the hank's demand

deposit account to reimburse itself #'or expenses incurred in de~endz`ng a suit by~ contesting

tic validity of the letter of credit. (Jt. Ex. 36.) ~~ At that point, of course, the Baal{ had no

recourse against~as the line o~credit and p~amissory note had expired, and an attempt to

fore lase or~~ vacation property was disniiss~d because the property was alxcady subject

tQ ~OTfEl~ll~~. (12esp. Exs. 4, 5.) Respondent ar~7izes that his conduct diet not cause the [hank's

losses because the FDIC could have pursued remedies in the forfeiture proceeding (Respondent's

Fxce~tic~n 23), but the record does not show that any relief was avaiial~le in that ~roceeding,3a

and ~ any rate Respondent's conduct way plainly a contri~iuting cause an the loss. Adams, 1997

z~ .For reasons that ire not explained in the record, ACBB had alrc;atly lzquiddtecl tk~e securities and was

holdixlg the proceeds as a cerk ~c~.te of deposit. (Jt. fix. 33.} It cashed the cerl:iiicate ~f deposit whe~1 the

letter of credit was cabled. (fit. fix. 36.)
2̀~ Itespondeiit arso claims, citing Ms. Ricl~ards's testimony, C~i~~t a fee-shifting provision in the prntnissory

i~ofe required_ to pay the Bank's fees ~~►d co is incurred in connection with the Bank's enforcement
ofabligati~ns under the note. (Respondent's E.cceptiozi 30; Tr. at SAG-~7, 552-55.) Butth:atplavison

expired with tine resi afitl~e note, aitd at any rate ACB73's fees and costs were incuzred an cnnaection with

suit agaicyst 11CBB, nc~t the Rank's enfor~emezxk n~' f(1G r►ofe (az• the mort~m~e). Nothing in t ie
note, or anywhere else, require~~ to day ACBa's fees and costs.

~° ̀~'he cited docurner~t refers to proceedings in ~ civil forfeiture case after ttie nioit~a~~d prUperty w~

seised by the United Stags ,and does z~ot show that any relief vas iz~ fact available, ox his in fact b~.en

obtained, by any party its the civil farfeiri~re prt~cce~lizi~;. (R~sp. Ex. ~ at 11-I S.)
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Wi., 805273, *5 (respondent's can;duct need rzoi be the sole or pxo~imate cause of lasses; loss

ca~satian can be shown even i~'"multiple :factors, and individuals, may contribute to a bark's

losses"); see also l~aigin, 2015 WL 9855325, *$3 ("It has long; been clear that there may be more

than one cause o'f harm to a bank, and t~a~ an individual need not be the proximate cause of tl~e

harm in order to be }geld liable under Section ~(e).'"); In the Matter of * * *,1 85 WL 3Q387~,

* l I4 (FY?IC Aug. 19, 19AS} {~nfvrcemez~t Counsel need only show a "news," not "proximate

cause"). Specifically, ~t~spondent, by arranging for the $SOO,OOQ AGk3~3 renewable letter of

credit and failing to arrange: f'or a renewed line of ct cdit Ca support the letter, caused the ~anl~ to

pay ~S4Q,OQ0 to ACB~3 when the letter was called, azld the circumstances that prevented the

Bank dram recouping that loss by fc~reClc~sin~; ~n the collaterat do not make R~;spondent's role

irrelevant. 12.espandent also argues that h~ could not have £oxese~n tha dismissal of the

foreclosure actio~x and the faitt~re tc~ xecov~r in the forfeiture action (Brief in Sup~~rt t~f

Respondent's Exc~pli~ns at 13-14), but t~.~ ~3ank's inability to enforce its lien was f~xeseeahl~ as

s~nzl as the pton~issory nofie expixed, if not before then.

Respor~dcnt also claims that he could not have ~orese~n the payment of atlan7ey's fees to

AGBB (]3rief in Support of Respondent's. exceptions at ~ S), but Lie Loan Participation

Agreement required the. Banlc to indemnify ACBB for losses sui'~'ered as a result of the Bank's

breaches of ttie A~-eement, and ~ stXit a~p~aa~s to have arisen, ir► part, from Ttespc~ndent's

mismana~;~ment of th~~ Xiz~e of cr~dil. (Jt. fix. 23 at 59; Jt. Ex. 36; Tr. at 93.) Resporade~t

c;nuld easily have ~or~seen that ~'aiiing to obtain con~c:zat to the new letter cat` c~'edit, and

~Il~wing ~ prc~missoxy note t~ expire, v,Yr~u1d int~rf~re wzth the admiiustration of thati loan.

Ana impede any attempt tc~ en~'arca ~ purported obligations.

Furthermore, ev~z~ assuznin~ that tlxe actual ~c~ss incurred tivas got attributable to
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Respondent's conduit, t ie 13nard discussed. abav~ the many features of these transaet~ions that

diminished. the prospects of repayment and thus elevated t ie foreseeable risk a~ loss. In

particular, IZ.espandent executed documents authorizing tl~e Bank to debit the Ban1c's demand

depc~:~it account acid pledging the Bank's securitiies to ~LBB as collateral, but the governing

docun~~nts did not require JDN FloPark or~ to repay the Bank i~'the letters were called

and I~CBB debited the Bank's account ox liquidated those securities. Respondent's failure to

provide enforceable mechanisms through which the Bank could seek repayment created a risk of

inss that Respondent could, and should, have farese~n.3 ~

Culpability

Culpability, for purposes of section 181$(e), can be shown by "personal dishonesty" ur a

`°willful or continuing; disregard for the safety and soundness of the financial institution," 12

U.S.C. § 1818(e)(1). Both afthose standards are satisfied here.

1. Perst~nal Dishonesty

~'he ALJ concluded, and ttte Board agrees, that Respondent displayed "personal

disha~~►esty" in the transactions discussed above. {R.D. at 4l .) Pe~•sonal dishonesty is shown by

"a disposition to lie, cheat or defraud; untnistwortkaincss; lack U~'integrity; misrepresentation of

facts end deliberate deception by pretense and stealth; ar want of :fairness and

"The ALJ also found that Respondent subjected the Bank to an elevated risk of loss. by allowing the
$25q,0U0 ACBB letter o~ credit fi r Jl~N F1~Park and the associated line of credit to expire ott March S,
2009 (It.11. at A0), brit the Board agrees ~~vith Respondent That such an expiration, by itself, did nc~i ex~~ost
the Bank to risk. (Respvndant's I~xcepYion 27.} $ecatrse bath the letter of credit axxd line of credit
expired, AC~~3 was not required to honor the lelfi~:r of at•edit if it were called after 1Vlarch S, 2Q09, and
acc~idingly ACBB was trot likely o liquidate the Bunk's secu~•ities---even if the poor dxa~ting of the
plc~3ge agreanxent made that possible—or debit ttie Bank's demand deposit account in that event. ~5e~
supra n.l~, ~~~lling otzt of co~nplianee with ~ court t~rder to obtain ~7SO,OQQ u~ letter o~ credit may have

been an unwise move for JDN FloParlc, bLtt t]~at did not make it unduly risky #ar the ~iaz~k. Likewise,
wiling to include~a ren~w~l clause in the Ieki:cr o1'cr~rlit in tl~e first place may have been irilprudenC for
JDN F1oI'ar~, b~xt it d,id lYot boar an itespondent's fiduciary dray ~~ the Bank.
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straightfarwardne~s." Van Dyke v~ 13oat~d of Gaver•rzors, 876 F.Zd 1377, 1.379 {8th Cir. 1989}.

Misleading stateme~its tn, ar witk~holding of materiel information from, bank directors cozistitutes

personal dishonesty, 17e ~a Fuente, 332 F.3d at 1224 (co~~cealment of info~rnation from board};

Greenberg v, ~3oard of'C~overnors, 968 ~'.2d 164,171 (2d Cir. 1992) (failure to d~sclo~e insider

transacCions to board). Respnzzdent's conduct fits the description of personal clishUnesty.

Respondent Failed to disclose do the board that the _letters end Line of credit would

benefit Natale, and did nit alert the board even when, he at3mitted, die "started to belxev~" in

March 2008 that the letter and line of credit, approved several months before, were

related to tha JINN ~'1dPark l~t~er and lire. (Tr. at GS I .) The evasive warding of the Bank's letter

of credit fdr~ {which never mentions her at all, see Jt. E~, 13) -~---and the circumstances of

the request (Natale requested the letter from Respondent ~i a time when was not even in

the ca~ntry, see Jt. E~cs. 5, 6, and Natale's office rrepared the documents, see Jt. Ex. $}---suggest

that Respoudellt knew lull well aC the tinge tllat~ was not the true beneficiary of that letter,

(Jt. Ex. 13), but Respondent did not candidly disclose that tact to the board or the Cnrnmittee.

Resp~nde~lt then exacerbated the siivatit~n by authorizing ACBB t~ debit the Bank's demand.

deposit account and pledging the I3anlc's securities in support of the ACBB $50U,400 Letter of

credit, again aste~nsibly for_ benefit, without informing the board car the Committee of

the conuectian to Natale. Respondent had multiple opportunities to inform the board and the

Committee of the insider transactions, and passed on each opportwaYt~:

1. In September 2007, Respondent presented tie Bank's $SOQ,OOO letter of credit and

line a~' credit for ~ to the Committee.

2. In January 20t~~, R.e~pondent presented a ~250,0~0 increase an tl~e ~SOO,Ot~CI letter cat

credit [or~ fia the ~ommitiec.
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3. In March 20~$, Kespondent prescntcd the $250,000 ACI3B letter of crcc~it and line of

credit to the board.

4. In June 200$, ACEtI3 ap~roacheti Respondent about replacing the $50U,t~U(l I3anlc

later Uf credit for- with an ACBB letter af` credit, and Respondent signed a

lean participation agreement, ~.uthorized the debiting ofthe ~3ank's demand deposit

account, and pledged the 13anlc's securities, but Respondent did not discuss. that

matter with the board or Committee at all.

Res~andeni:'s lack of candor with. the board and Committee on Natale's connection to these

transactions rei'lected pers~~nal dishonesty.

Rcsponde~t also :~ailcd to disclose, or misrepresented, other aspects of these transactions.

Respondent represented that ACBB would have a "100%" pa;rticipAtion interest in the loans.

(See, e.g., 3fi. Ex. 17 at l.) 'I`hat was not accurate: in view of IZesp~i~dent's letter agreement

authori:ring cicbit of the Hank's demand deposit account, and Respondent's pledge of the Bank's

securities, AGF3B did not retain any risk of nonrepayment, which is not consistent with a

participation ~greem~nt. ~ mare accurate description would have been that ACI3B nominally

issued the letters of credit but the ~3ank retained ~ll of the pertinent risk, but Respondent did not

state as much to the board or the Committee. Those misrepresentations likewise reflected

personal dishonesty.

2. Willful ar Continuin~Disre~ard

"Wi~l~ul or continuing disregard" xequir~s a showing, c~fRes~c~ndent's scient~r as tc~ t ie

harni to the $ank resulting from his actions. S'ee, ~.g., Ike La Puente .II, 332 F.3ci at 1223

("willful disregard'° z•efers to "deliberate cond~ict which exposed the bank to ab~orm~l risk of

loss car l~az'm contrary to piudeut baring practices"}; Cavczllt~r•i v. OCC, 57 }i'.3ci 137, 1A~5 (2d
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C; r. 1995) (a "willingness Co tug a blind eye to [t ie ban]c's] interest in the face of known risk"

constitutes wiiLful r~isregard}; Grubb a FDIC`, 34 ~.3d 956, 962 (l.Qth Cir. 1994} (°̀ cr~ntinuin~

GC?IICIUCt" is "that condctct which i~ voluntarily engaged in over a period of t~n1e with heedless

indifference to the canseq~ences"); Williams, 2015 WI, 3644Q10, * 10 (same). An officer acts

"wilfully" when he is aware ofi his conduct; "willfizlness" r~o~s not regaire a showing that

R.esponde~t was aware fl~the law. ~n the Matter of Micliael,D. Landry,19~8 W~ 3408321

(FDIC ~u~;. 74, X 98), af~'d, 204 F.3d 1125 (D.C. Cir. 2Q00).
32

"Continuing c~~isregard" xefexs to "`a mental state. ~.kiia to recklessness."' Kim v OTS', 40

~'.3d 1050,1p54 (9th Cir. 1994) (quoting Brickner v. FDItf, 747 F.2d T.198, 1203 & n.6 ($~ti Cir.

1984}}. Respondenf's conduct was bath "continuing" ana recicl~ss, as the ALJ found. (R,D, at

42-43.) He caused the Bank to issue the $500,000 line of credit for xn September 2007,

cau~~d the Bank to issue the $2SU,OQO JI7N F1aPark li~i~ of credit and comt~nit dank assets in

support o~'the $2SO,OQO ~CBB line of credit far JDN Tlc~Par~ i~ 1Vlarch 2008,. and caused the

Bank #a commit Bank assets in support of the $SOO,t~00 ~C}3B line of credit for in July

2p08. rurthermore, he allowed the_ line of cr~:difi to lapse while the $SQO,O~Q AC1~B

letter c~F credit remained in place From Sepfieznber 2p08 through September 20 9, when lie left

tl~e Bank. Respancient's conduct was therefaxe "continuing," and as discussed above,

R~spond~nt knew ox~ should have known that i~as conduct ~;xposed the Bank to ~v abnormal risk

}? k`or this reason, Respondeni's airgtinrt~nt that there was no evida~ice that he k~awin~;ty paused the Bank

to ~vinfate the law (Respondent's Exception 21) is in~~levanf; the AI.J did not so end, end did not need to.

father, the AL7 fou~id that Resp~ndpnt "Icnowingiy and in#ei tiottally caused the Bann to issue" a

$25Q,U00 c~tensicn o~cz~sdit to JDN F1dPark" (K.D. at 23), which the record supports and. Respandeni

cioeS not dispute. I'urlllermore, fihe Tigard has. rejected "lack of knnwlec~ge" defenses to Regulation O

violations., l»idixxg that l~a~ik ~cluoiari~s why Dave a duty t~ nsceitain the saliezit fzcts abc>ui a transaction

can1~~1 claim lack of lcr~owled~e as ata excuse. In the Matter of ***, 19$3 WI, 207390, *6 (FDIC Dec. 5,

19 3) ("Respondents argue tticir lack of knowl~d~;e as to the true facts ors July lb, 1981, as a defense.
Igz~oranCe under suc1~ cire~rmst~nces is nit a. v~I d defense.. ~t was their duty to know ehe facts.").
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a~lass, and proceeded anyway. ~S'ee In the Matter of ~Zarnon M. ~andelarra, 1997 WIC 2~ 1341,

*6 (FDIC Mar: 11, 1997) {"continuing disregard" shown by two nominee loa~5 aver a period of

six months}, aff'r~, 199$ WL 43167 (10th C r•. Feb. 3, 1990; Ira the Matter of Frank E. Jameson,

199a WI.711218, *8 (FUIG June 12, 1990) (two incidents o£falsifying Ioan records within three

months constituted "continuing disregard"), af,~'d, 931 F.2c~ 290 (5th Cir. 1891}.

I'he ALJ also con~lucled, acid the Beard agrees, that Respondent's conduct was "wilful,"

as the acts in questian were undert~e~ deliberately and were committed ev~~ tt~~ugh

R~spoz~den~: knew or should have known tlxat they posed an abnormal ri~ of lass to the Bank.

(R.D, at 41-42.) See, e.g., C'avallari, S7 ~'.3d afi 145 ("a~l~~~~~t~ly ~~a ~or~SGlnu~iy ~~E»~~ ~~

in an action that evidences utter lack of attention to a~ institution's safety and soundness"

constitutes wilful disregard), In the Matter of'Charles F. Batts, 2002 WL 3I259465, *8 (FDIC

At~g. fi, 20p2) (conduct is willful if it is "practiced delit~erately with fizll lmawlet~ge ~f the facts

and. risks"}, In the Matter of Lawrence A. ~ivanson,1~95 WL 329616, ~5 (STS Apr. 4, I9~5)

(w~l~fii1 disregard shown b~ "demans~rated awareness or prior warnings t~aa~ the conduct at issue

was un~saf~ or unsou~ld"). Examples include falsi~ynng business records, see, e,g., l3endrickson v.

FDIC, 11~ F.3d 4$, 1 Q3 (7tk~ Cir.1997), chick-kiting schemes, see, e.g., Yara Dyke v. Board of

Gvvey~nars, 876 F.2d 1377,1380 (8th Cir. 1989), and. extenc~zta~ cxedit to insolvent companies, In

Che Illcxtter of *'~~, 1988 WL 583Qfi5, *~ ("Respondent * * * ~.pproveci the overdrafts knowing

float the funds would be used as worki~xg capital for * ~` *, a company he knew ~r s~,ould have

k3i~wn to bu nsnlvent ar in dander ~f insolvency,").

Respondent's failure to oblate the renewal of~ prnmissa~ry note is particularly

►~c~table in this regard, as ACS~3 speci~call~ ~~equested that Respondent obtain a r~r~ewec~
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promissory note, grid Respondern never ciid sn. ~Jt. I,x. 19 at 12-14.)33 ACB~3 alsa zYslce~l

Respondentfor updated financial information an~ on multiply oecasic~ns, and Respondent

did not provide that either. (Jt. Ex. 19 at 12-1~ Jt, fix. 22.) Tlie result, of course, was an actual

lass when tl~e $SOO,d(lU ACBB letter of credifi 'or~ was called, ACBI31ic~uidated the

Bank's securities, and tk►e Bank could not nbtain repayment fram~and Resp~nclenYs

conduct greatly ezahanced the risk of that loss—and Respondent's inaction in the Face of'sucl~ an

obvious risk suggests a "willingness to turn. a blind eye to [the Bank's interest<" Cavatltrrz, S7

F.3d at 145, Respondent's other failures to obtain an adequate assivance of repayment, a$

detailed above, likewise indicate deliberate conduci, and Respondent knew, ar should have

known, that that conduGi exposed the Bank to an abnarrnal risk of loss. See De La I~'uente, 332

F.3d at X223-24 ("placing the bank's assets in danger" by relying oz~ "inferior collateral"

constituted wilful disregard}.

Respondent's failure to obtain board approval fir the letters of credit also indicates

willfulness, as Respondent knew or should have known that fhe board must approve in advance

extensions of credit exceeding an aggregate of $500,000 to bank insiders (a tlu~eshold xhat Natale

lead alxead~ passed}, see 12 C.~'.R. § 215,4(b}(2), and Respondent executed dt>curnents extending

the }3ank's credit without waiting for such board approval. (rt. I~x. I H at 2, 9, ~ 2, .fit. Ex. 23 at

60, $1.) Respondent also knew or shau~d have Down that the Bank could not, izi any

circumstances, ap~xove an extensiU~1 Uf credit to an executive officer exe~eding $1 U0,000 fir

~u~oses other than hausin~ or eci~~c~:tinn, anc~ yet Respondent caused the Bank to exte~ad credit

exceeding that thres~iold expressly for the benefit of N~tale's business interests (the $250,000

~~ R~spc~~~dent claims that he did not ope~i ACBB's i~mii~dor email (Respon~ie~C's ~xi;f ption 15), but
does n~3t explain why he did not dc~ sc~~ Tailing to open an e-mail from a buszness ptirtner dae~ little to
negate the c~iar~e tlaati Despondent part'rcipat~d in unsafe and tai7sound banking praeticas ant! breached his
fiduciary dtaty tc~ the Bank.
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line of credit ~d commitment of F3an1~ assets), and through ~z nom ztee borirower, ~ (the

$500,000 li~1e of credit and commxtnnent of Bank assets}. Sep Hedrick, X996 WL 7727&2, ~`7

(obtaining a tzominee loan without a candid disclosure to the board, end "continued failure t~

disclose ~e ~natuxe of the arrangement at the time afthe further extensions cif credit," iz~d~cated

willful and continuing disregard}.

Respondent's lack of candor with the Bank, as discussed abova in connection with the

"personal dishonesty" factor, iikeurise reflects willful car continuing disregard. In In the Matter•

o, f Hal J; Shaffer, 2009 WL 1677055 (IY'DIC Apr: 23, 2009), for example, the Board held that

"misrepresenting or failing to disclase facts to the Bank to conceal" Regutatian D violations

constitutes willful and continuing disregard. Id. at ~`6, see nlso 1n the lltatter c~f~Rc~berl Michael,.

201 Q W~ 3849537, ~` 10 (FDIC Aug, 10, 2410). {"arxanging and f~cilitatin~ ...nominee loans

while znuiarcpresenting or failing to disclose facts t~ the Bank to ca~sceal their related. interests''

constitute wi1lC-uJ. and c~ntinui~ig disregard"), aff'd, 687 F.~c~ 337 (7th Cir. 201"0; In the Mattet~

o~~Raque de la Fuent~, 2004 WL 614659, *5 (FDIC Feb. 27, 2004) (deliberate violations of

R_egulatic~n Q, and "de~iberale steps -including lcnowitlgly misre~resentin~ facts to the ~3ank's

board ~.nd to PlaIC examiners - to concettl ... xelate~i intexests," indicated willful anal continuing

disregard), aff'd, l 56 r. App'x 44 (9th Cir, ~QOS).

Respondent argues -that tlae record did not reflect that he "delibe~atcly exposed the bank

to abnormal risk afiloss cox ~Zar~n" (Brief in Support of Respondent's Exceptions at 3), but that is

oat ttae standa~•d. The c~nciuct ilselCmust be deliberate Gather than "teclvzical ~r inad~rertent,"

see C7be~stczt• v. FIaIC, 9~7 ~.2d 4~4, 503 (8t~t Gir. 1993}), but rn:f`orcum~nt Counsel is not

xeguired to show thai. I~.es~c~nde~.t intea~~ed to harm the Barak. 5'ee, c.~:, ~f r'cicner, 7`47 ~.2d at

1242 (~~IC ne~:d 7tcjt "~stab~ish that petitioners intEzitionally did soz~et~~in~ to endanger the
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safety of their hank"}, Respondent's conduct was plainly deliberate, nor accidental, and

Respondent knew or should have known at the time t}iat his conduct posed an elevated risk of

loss to the F3ank. That is sufficient to satisfy the "~vilfful ar continuing disregard" regtiireme~lt.

fox the same reason, Respondent's argunZent that the culpability analysis is not a "strict liability

standard" (Respondent's exception 39, Brief in Support of Ites~andent's Exceptions at 16~

attacks a straw man: the ALJ die not so hold, and there was ample evidence #fiat Respondent's

conduct met the scienter standard required. for the culpability analysis.

The 13~ard therefore adapts the ALJ's recaz~mendation that an Oarder o~Rexnaval and

Prohibition be entered against Respondent.

B. The CMP Assessment is Appropriate.

Civil money penalties (GNPs) are imposed to "serve as deterrents fio viol~taons of laws,

rules, regulations and nrders of the agencies." Lon~T v. I3oar~i gf'C~vefn~~r{s, l ~ 7 ~~ .3c1 1145, 11 S4

(1 Uth Cir. 1X97); ~n tyre Matter ~~'12ichc~t•d U. Donohoo, 1995 ~i~ 618673, '~27 (1~DIC July 5,

1995) (CMI's authorized to "depxive the violators of any financial benefit derived as a result o£

the violations, p~•ovi~ie a suI'~icien~ ~e~ree of punishment, and [estabiis~.] an adequate deterx~nt tc~

the respnndent~ ~z~d nt~ers from future vial~tions of banking laws and xegulations"), aff'd zn

pertinent part sub nom. Lindquist 8z Vennum v. ~'DIC',103 F.3d 1.409 (8th Cir. 1997). The A].1J

reconunended a second-tier CMP of ~25,OOU, and tie evidence in the record supports that

penalty.

A second-tier CMP is appropriate where there has bccrr (1) miscot}duct in the; fo~tri oI',

inter• olio, recldess engagen~~nt in an unsafe or unsound practice in co~iductuig a financial

institution's affairs, or a breach oFa fiduciary dutya and (2) effects which incl~dc either• a pattern

of inisconcluct, or cotzdtitct which caused or was likely to cause n~or~ ttlan minimal loss to the
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institution, or which resulted in a gain ar benefit tc~ the respar~dent, 12 U.S.C. ~ li~lf3(i)(2(B);

see, e.g., Leuthe, 1998 Wi., 438323, *16-17. A second-tier CMP carries a penalty of up to

$37;50 For each day the violation continues. 12 U.S.C. § 1818(x){2)(B); 12 C.F'.R. § 5.09.103.

`.Che Board has already discussed Respondent's unsafe and ttzisout~d banking practices and

breaches of fiduciary duty and the effects of those acts and need nc~t repeat that discussion here.

Section 8(i) requires, hawevex, that any unsafe and unsound banl~ing pxac#ice. be conducted

"reckless[ly]" fax asecond-tier CMP to lie im~ased. The Board finds that standard is mgt here.

Recklessness is established by acts committed "in disregard of, and evidencing conscious

indifFerenc~ to a known or obvious risk of a substantial haxm." Cavallari, 57 F.3d at 142, see

arso ~Simpsvrt u. n~'S, 29 F.3d 1418, 1425 (9th Cir. 1994) (similar ciefiniiian of "recklesszxess").

Respondent approved. letter of credit transactions that violated Regulatia~ 4 without

obtaining adequate assurances that the Etanlc would be repaid if the letters were called, both

because the repayment o6li~ations were not ~rcaperly articulated in the gavernin,~ documents asld

because the underwriting of the lows was de~iciezit. 'The risk o~ su~ista~tial harm to the Bank

from default on those loans was "knowtz car obvious," and Respondent's repeated approvals of

the letter ni'credii; trans~►ctions indicated, at the very least, "cons~iaus indifference" to thai risk.

Certainly, Respo~deni had moxe than enough information to raise concerns about the potential

risk arising from the Ioans as approved—and, as an experienced loan officer, Respondent had

more than enough l~nowled~e to understand the impol-Yance of ensuring a reliable source of

repayment. Respattdent just did not act on that iYafarmation. R~spandent's failuc~ tc~ ta1c~

elementary steps tc~ ensure that there would be a borrower ~nTith repayment obligations, and that

the borrower in question had the ~~pacity tc~ repay, vas reckless conduct that caused, end ~~osed a

risk of, substantial loss to #lx~ ~3ari1~.
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As dot• the am~ur~t oFt~xe CMP, Respondent is responsible :fc~r up to $37,SQQ for each day

his vial~tiox~s persisted uncorrected. United ~~'tatPs v. Marine Shale Prc~cessor~s, 81 Fad I32~,

1357 (5th Cir. 1996j. As Res~c~ndent's n~iscoz~duct began in Septeruber 2407 and continued

uistil September 2 09, a C1VfP coutd potentially greatly exceed the $25,0 0 penalty

recommended by the ALJ. Uth~r relevant considexatic~ns insetting the amount of a CMS' include

R~s~ondent's ~"ina~cial rresourees and food faith, the gravity of the vialation, ~ncl Resppnd~nt's

hisfio~y a~' pxevious violations. Tlie ALJ concluded that Respondent's ~i~~ancial resources and the

harm to the Ba~1c (nearly ~~OO,QQQ in losses) support a significant CMS', sand he found that

~2espUndenf~ did nat actin g<~ad ~'axth given his failure #o apprise the Committee of the nature a~

the state-income construction loans. 'The AL,J also found no history of prior violations, end cited

certain factors sef i`orth in interagency guid~ce t~s relevant. (R.D, at ~6-48; see Int~r~gency

Policy Reg~ding the assessment cif Civil Money Peanalties by the Federal Financial Institutions

Regti~latcaz~ Agencies, 63 Fed. Red. 3Q226-0~.) Specifically, the A~J cued the t'allowing factors

identified in the interagezic~ guxdanee as supporting augmentation of the CMF':

(l) ~;~vi~3ence that the violation ar practice or breach of fiduciary duty was

intentional ex teas committed with a disregard o~the law or with a disregard o~the

consequences to the institution,
(2} The dur~tiun and frequency ~f'~:k~e violations, practices, or breaches of

fiduciary deity;

(~i} Any tlueat v:f 1oss, actual loss, or other halm to the institution, including ha x

to the ~u~ilic confidence in the institution, and the degree a~ such harm;

{8) Any restitut~oz~ paid by the respondent for the losses; [andJ
(~2)'I'endency to engage in violations of law, unsafe or uxlsound bazxking

practices, ~r breaches of fiduciary duty,

(R.T). at 6~.) The above discussion of I~es~onden~'s misconduct fully suppar~s tl~e ALJ's

co~tclusion regarding the applicability aft~i~se factors. 'The ~1.LT also cited the ~Ullowin~; factu~s

as nnii~gatin~ the C;MP:
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(9) Any history of previous misconduct, particularly where similar to the actions
under consideration; and
(10) Previous criticism of the izastitution or individual for sunilar actions;

(Id.) Likewise, the ALJ properly identified these as mitigating factors, given that nothing in the

record reflects any similar pxevious misconduct by Respondent, nor had the Bank been criticized

for similar actions in the past. The Board adopts the ALJ's recommendation of a $25,000 CMP.

C. Respondent's Exceptions

Respondent filed 51 exceptions to the Recommended Decision challenging numerous

aspects of the ALJ's findings of fact and legal conclusions. Those exceptions do nat raise any

factual or legal errors or paint to any discrepancies iu the xecord establishing that either the

prohibition order or the CMP assessment is not warranted. To the extent that they are pertinent

to matters already addressed, the Board has in the context of the discussion above disposed of

certain exceptions. Respondent's remaianing exceptions are addressed following.

Some of Respondent's exceptions challenge the ALJ's credibility judgments. See

Exceptions 4, 16. As discussed above, however, the ALJ is empowered to assess the credibility

of witnesses appearing befoxe him, and the Board will reverse those judgments only if the ALJ

abused his discretion. Nothing in the record indicates that he did so. In Exception 4, far

instance, Respondent contends that the ALJ should have credited Respondent's testimony about

a conversation Respondent purportedly had 'with his subordinate, ~ ~in which

stated that neither he nor Respondent was aware of Natale's connection to these

transactions. Other documents in the record support the ALJ's conclusion that this testimony is

not credible for instance, Respondent's aclrnowledgment just a few months latex that the

$250,000 JDN F1oPark letter of credit was an increase on the $500,000 ̀ letter of

credit and the Board does not believe that the ALJ abused his discretion in declining to credit
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Rcspondez~t's claims. Fc~x the same reason, the ~3o~rd finds unpersuasive IZes~ondent's argum.extt

in ~xceptian X 6 that the AI_,J erred ul refusing to credit Respnnd~nt's testimony that he was

unaware o:~ the connections between Natale and the ~ transaction.

Exceptions 2, 3, 4, 5, 6, 9,1 I,16, and 35 challenge vaxious minor fiactual findings ar

omissions in the ~LJ's Recommenci~d Decision, ~r Gite what TZespondent believes to be

additional material facts, None of'these disputes materially ~ff~et the ALJ's ultimate factual

Gonclusiaz~s ~~gardi~ig tt~e natwre of Respondent's conduct, anc~ they do ndt affect the Board's

decision. to adopt the AL,J's Kecominended Decision. S'ee Landry, 19h9 WL 444608, *3~.

Lxceptioa~s ~, l4, and 2p question certain factual findings made by the ALJ. The k~oard,

however, leas r~vie~vved the cited evidence and finds sufficient evidence in tl~e recaxd tc~ support

each of the c:~ntested findings.

Exception 25 argues that the ALJ erred in finding that the increase- in fihe litters cif credit

from $SQO,~QO to $750,n()0 increased the risk to the Bank, but the ALJ did not so hold, Rathez~,

the AL,J held That the cau~t-ordered incre~s~ in the amount of the letter of credit should have put

R~;spondent on notice that the construct can d4fects at issue in the Litigation were serious, and that

there was a nonttrivial possibility that the ~e~texs off' credit would he called. (I~.D. at 31,)

Respondent does not dispute that ~~int.

Exceptions 17, 27-34, 36-3~, ttnd 40-51 largely recapitulate other ~excep~ivns and n~eci

not be addressed separately.

D. Enforcement Counsel's Exceptions

~ntorcement Cau~~sel subz~its two exceptions la tl~:e 1~.LJ's Recomrneiided Decision,

contending that the Al.,J erred in concluding that the plecl~ing of s~cuititie.~ does xtofi cc~rtstitut~ an

extension of credit, end further erred in ~~oldin~; that the letters of credit issued by ACIi~3 da not
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canstit~ite an ~~ensian of credit try the I3anlc. As set forth above, the Board agrees. Because

Regulation O defines an extcnsinn of credit brna~ly, it is proper to view the X250,000 and

$500,640 transactions as an integrated whole, and Respondent vas required to obtain board

approval before praoe~ding with t~;ose transactions. Ike did not,

V. CCINC~USZUN

~t~r a tkic~xau~h review of tl~e record in this prdc~cding, and fUr the reasons set forth

previously, the Board f nds that an Order. of Prohibition and Assessment of a. CMP is warranted

against Respondent, In this case, the record plainly shows that Respondent, aver a period of

appro~.mately two years, put the Bank at risk by approving letters of credit to a nominee

borrowex, by extez~di~ig credit to a~ai insider in v~~~ation. of Regula~iol~ U, at~d by putting Bank

funds at risk with little assurance of xepayment. Xn view of this conduct, the Board is pexsuaded

that Resp4t~dent s.~ould be pez7manez~tly barred from the banking industry. Finally, in light of the

entire recncd, tlxe Board ~xnds #hit the CMP imposed is appropriate and consistent with the

statute's intended effects.

Based an the foregoing, tlxe Bard afifirm~ fih~ Rec~uzniencieci De~isic~n oftlle. AI,r d~~a

adapts in full the cc~nciusions of law and findings cif f~.ot therein, to the extent they are consistent

with this L3ecision, and issues the fallowing Orders implementing its Decision.
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ViVfLA\ rl V 11l~Ii1..Ul !

'1~h~ Bnard. of Directors of the ~nZG, having considered the entire record t►f this

proceeding. and finding that Respondent Dougltzs V. C;o~aver, formerly the seniar vice pxesiderit

and business banking manager of First State Bank, Caanfoxd, New Jersey, engaged in unsafe or

unsound banking practices and bareack~es of his fiduciary duties result Y~g in Loss to tk~c Baz~lc and a

personal benefit to him, anc~ that ~s actions involved willful and continuing disregard for the

suety and soundness of ~rhe B~~k, hereby ORDERS and DEC BEES that;

1, Douglas V. Conover shad not participate in any manner in any Conduot of the affairs

~f any insux~d depc~sitUry instYtution, agency ~r organization enumerated in sectian

8(e)(7)(A) of the ~I)I Act, 12 [T.S.G. § 1 ~ 1 ~{e)(7}(A), without the prior written

consent of the FDiC and the appropriate ~`edexai financial institutions regulatory

agency as that term is defined in section 8(e)(7){~) of the i'DI Aat, l2 U,S.C. §

1$18{e}(7)(T~}.

2. Douglas V. Conover shall nc~t solicit, pxoc«re, transfer, attempt t~a traiasfer, vote, or

attempt to vats any proxy, consent or authori~alian with respect to any voting; rights

in any financial institution, agency, or organization enurne~-ated xr~ section 8(e}(7)(A)

of the FIJI Act,.12 T:T.S.C. § 1 ~18(e)(7)(A), without the prior written. consent of the

~I~IC and the ~tp~ropxiate ~'edexal fin~sicial institutions ~regul~l'ary agency, as that term

is d~fin~cl in section 8(e)(7)(D) ot'the SDI Act, 12 LJ.S.C. ~ 1818(e)C'7)(D).

3. Douglas V. Conover shall adhere to all voting agreements with respect to any insured

~epns toty institu~o~, agency, Qr arganizatinn enumerated in section 8(e)(7)(.F1) of the

FDI Act, 12 (1.S.C. ~ 1.~18(e)(7}(~), except as otherwise p~;rznitted, zn writing, by the

F~.7IC mid the appr~priatc fedeiral fiz~a.ncial institutions regulatt~x~ agency, t~~ tktat t~z~m
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is defined. in section 8(e~(7)(D) of the FDI Act,12 U.S.C. § 1818{e}(7~(~)).

4. Douglas V. C~novcr shall nat vote far a director, ter serve or act as an institut on-

aFfiliated }~az~y, as that tez~tz~ is defined in section 3(u) of the DUI Act, 12 U.S.C. §

1$~ 3(u), of any izistured depositary i~n;stiftztian, agency, ar organization enumerated in

section $(~)(7)(A} of the IiDI pct, 12 U.S.C. § 1818(~)(7XA), withc~ul: the prier

written consent of the ~D1C and the appropriate federal fanancial institutions

regulatory agency, as that tenor is defined. in sectinn 8(e)('7)(D) of the FDT ~ct,12

TJ.S.C. § 18t8Ca~(~)(D)•

5. This ORDER shall be effective thirty (30) days from the date of its issuance.

UItDER T4 PAY CIVIL lYION~Y PENALTY

T:~ae Beard, having conszdexed the entire xecaxd Xn this proceeding, and taking into

account the appropriateness at'the p~;nalty wzth respect to tl~e sire of the financial resnurce~ and

food faith of Itespond~nt, the gravity of the violations and such other matters as justice in~y

require, hereby ORDERS an~ D~CR~~S that:

1, A civil n~ioney pezaalty is assessed againsC Douglas V. Conover in the amount of

$25,000 pursuant to 12 U.S.C. § 1818(1}.

2. This ORDER shall be effective and the pezidities small be finial and payable thirty (30)

days from the date of its issuance.

The.. provisions of these .ORDERS will x~main effectzve end in force except to t11~ ~xt~nt

il~at, ~:nd with s~~ch ti~r,e as, ~1Yy pr~~isio:~ c~~'tl~.ese OR.D~RS shall ixave bc~n m.oditxed,

terminated, suspended, or set aside by the ~L7IC.

~T IS FURTHER ~RD~RED that co~~ies cif this Decision and orders shall be served nn

Counsel for IZespandent I~auglas V. Conover, Enforcement Counsel, the ~I,J, and the
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Commissioner of the New Jersey Department of Banlcitrg and Insurance.

By direction of the Board of Directors.

Dated at Washington, D.C. this 13th day of December, 2016.

(SEAL)

083865

/s/
Robert E. Feldman
Executive Secretary '
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