[The following Order has been stayed pending review by the U.S. Court of Appeals for the Fifth
Circuit. See Burgess v. FDIC, --- F.3d ----, 2017 WL 3928326 (5th Cir. Sept. 7, 2017).]
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L  INTRODUCTION

This matter is before the Board of Directors (“Board”) of the Federal Deposit Insurance
Corporation (“FDIC) following the issuance on Januaty 11, 2017, of a Recommended Decision
C?"Reaommended Decision” ot “R.D.”) by Administrative Law J ud‘ge‘ Christépher B. McNeil
(“ALJ"), The ALJ found that Respondent, Cornelius Campbell Burgess (“Respondent™), the
Bank’s Président and Chief EiecutiVe Officer (“CEO”), used the Bank’s cash, debit, and credit -
cards for personal expenses for himself and his girlfriend and attempted to app;dpriate dividends
for Bank stock that he knowingly kept off the Bank’s books. The ALJ recommended that the
Respondent be subject to an ‘order of prohibition pursuant to section 8(e) of the Federal Deposit
Insurancé Act (“FDI Act”), 12 USs.C § 1818(e), and be assessed a civil money peirial‘ty (“CMP™)
purstant to section 8(i) of the FDI Act, 12 U.S.C. § 1818(1). For the reasons discussed
following, the Board adopts and afﬁrms the Recommended Decision and issues against
Respondent an-Order of Removal® and Prohibition and Order to Pay a CMP in the amount of

$200,000.

! Because Respondent remained a member of the Bank’s board at the time of the hearing, the Board’s
order éncompasses both a removal and prehibition.




.  PROCEDURAL HISTORY AND BACKGROUND

The FDIC inifiated this action on Nbvembgrli, 2014, when it issued against Respondent,
individually, and as an institution-affiliated party of Herring Bank, Amarillo, Texas (“the
Bank”), a Notice of Intention to Ren'ibvé. from Office and Prohibit From Further Patticipation
and a Notice of Assessment of Civil Money Penalty, Findings of Fact and Conclusions of Law,
Or‘dgr to Pay, and Notice of Hearing (“Notice™). The charges in the Notice fooused primarily on
Respondent™s improper expense account practices. “The FDIC amended i‘c's;Noﬁceﬂron February 4,
2016 A(“Amenélje& Noti@;e” or “Am. Notice™) t6 include additional allegations with tespect to
Respondent’s expense practi;:es and also charges that Respondent concealed the Bank’s
ovwnership of certain MasterCatd and Visa'stock and caused dividends from ii:lat stock to be
placed into his personal account at the Bank. R.D. at 3 2 The Amended Notice chatged that
between November 2009 and April 2012 (the relevant period), Respondent recklessly engaged in.
unsafe ot unsound banking practices, breached his fiduciary duties, and violated Regulation O,
12 CFR. Part 215. Am. Notice 4 150-154. The Amended Notice also alleged that, as a resul,
the Bank suffered losses and Respondent teceived financial gain or other benefit. Zd. Y 155-
156. The Amended Notice further alleged that Re‘spondent demonstrated personal dishonesty
and a willful or continuing distegard for the safety or soundness of the Bank. I "[[ 157.

The FDIC brought this proceeding to remove Respondent from the Bank’s board and to
prohibit him from further participation in the banking industry. R.D. at 3; Am. Notice at 2. The
FDIC also sought to impose a-CMP of $200,000 against Respondent pursuant to 12 U.S.C. §

{818(i). {4. Among other things, the Amended Notice alleged that Respondent wrongfully

2 The Board conducted an independent review of the record, including the underlying supporting

" evidentiary documents and tratisoripts. The Board cites to either the numbered pages in the
Recommended Decision (“R:D.”) or to the exhibits (“FDIC Ex.” or “JT. Ex.”) or transeripts (“Tr.”).
Enforcement Counsel’s and Respondent’s Exceptions to the R.D. are ¢ited, respectively, as “Enf.
Exceptions” and “R. Exceptions.” ‘
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misused Bank cash, .créait,. and debit cards for his personal use; amaﬁg‘cé fot a non-bank
-employee (Respondent’s girlfriend) to-use & Banlcaowned credit card; attempted to
misappropriate stoek dividends belonging to the Bank; created and submitted matetially
inaccurate .expe'r_liséi records and Consolidated Reports .of Conditior and Tncome to the ‘Bank,, its
‘board of directors, and to the FDIC; and, made material misstatements to the Barik’s board and
banking r‘eglﬂatbré; in an effort to cover up his miseonduct. Am. Notice 14 14-68, 88*111
On Februaty 1 5; 2016, Respondent filed a timely answer to the Amended Notice denrying
or attetnpting to minimize many of the FDIC"s matetial allegations and}advandixig multiple
affirmiative defenses.® Respondent’s First Amended Answetand Defenses (“Amended Answer”
. or “Am. Answer”); R.D. at 3. For example, Respondent insisted that he made reasonable efforts
to substantiate the bﬁsiness nature of expenses cha:rgéd to Bank-owned catds and, at any rate, his
efforts were consistent with advice given by accountants and outside legal counsel. R 24,
(15). Respondent admitted to not keeping receipts for specific items or services paid for by the
cash that he obtained from cash-out tickets, but'he maintained that this cash was used solely for
businesé expenses. Am. Answer §27. Respondent contended that the placement of Bank-
owned stock dividends in his personal account was inadvertent, discussed with the Bank’s board,
and ultimately reimbutsed. fd Y16, 19, 20. Respondent asserted that the Bank did not suffer
any loss because he reimbursed the Bank for any non-business expenses and he did not benefit
from his practices. Id. at { 147-148, (10), (14). Respondent further alleged that the FDIC’s
charges wére motivated By bias against him. Id § (2). |
Following extensive discovery pursuant to the FDIC’s Uniform Rules of Practice and

Procedure, a seven-day hearing was held in Dallas, Texas, between Septeniber 13 and 21, 2016.

* Respondent’s Amended Answer states affirmative defenses in a niumbered list (1) —(17). Citations to
any of Respondent’s affirmative defenses will use the same numbets.
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R.D. at3. At the hearifig, the ALJ réceived sworn testimony from more than 20 witnesses
inchuding Respondent.
On Jasivaty 11,2017, the ALJ issued a 176-page Récommended Degisior ecommending

‘that Respondent be prohibited from participation inthe banking industry and be ordered to pay a
CMP of $200,000 as assessed in the Amended Noﬁée,- Both Respondent and Enforcement
Cﬁunéél filed exceptions. On April 25, 2017, Enforcement Counsel sought to re-open the record
to file its response to Respondent’s Exceptions. On May2, 2017, the FDIC Executive Secretar§,
pursuant to delegated authority, granted Enforcement Counsel’s motion and further perrmtted '
Respondent the opportunity-to-tespond to Enforcement Counsel’s submission. On May 16,
2017, Raspo,ﬁdenit submitted his Reply in Support of His Exceptions to the Administrative Law
Judge’s Findings of Fact, Conclusions of Law, Analysis, and Recommended Decision. Pursuant
to 12 CFR § 308.40 (c)(2), the Executive Sectetary on May 26, 2017, transmitted the record in
the case to the Board for final decision.

. FACTUAL OVERVIEW

The following discussion summarizes Respondent’s misconduct as alleged in the

Arended Notice and corroborated by supporting testimonial and ‘documentary-evidence in the
record.

A.  General Background

Founded in 1899, the Bank is headquartered in Amarillo, Texas, with branches in Texas,
Oklahoma, and Colorado. R.D. at2, 6, 154; Tr. at 1756: 22-23. Since 2002, the Bank was
primarily owned by a holding company, Hetring Bancorp, Inc., Amarillo, Texas (“HBI”). RD.
at?2, 6. The Bank has been controlled by the Burgess/Herting family since its inception and, at

the time of the hearing, Respondent’s family owned between 70 and 80 percent of HBI. Id at 2,




6, and 145.' At gll-relevant times, the Bank has been-a state nonmember bank ywith the F]jIC
serving as its primary federal regulator. R.D. at 6, 154. Respondent joined the Bank in 1992 and
was appointed the Bank’s CEO and President in 2002. Respondent is, by his own admission, a
s_oﬁhisticated and kﬁoWledgeablé businessman. R.D. at 27, 114 Tr. 1862-63.

During a joint Bank examination conducted in December 2010 by the FDIC and the Texas

- Department of Banking (“IDOB”); examinets discovered that the Bank allowed Respondent to
approve his own expenses. R.D; at2. The examiners also discovered that Respondent used
mivltiple Bank credit cards for these expenses and could not provide tecéipts to substantiate that
such expenses were Bank-related. [d. As aresult, re@fators perfofmad additional reviews of the
Bank’s expense recotds. 14, The Bank’s 2010 Examination resulted in a downgrade in the
Bank’s component CAMELS rating for management, in part, because of thé Bank’s lack of
conirol over’Rcsp@ndént’s expenses. Id. at 118, These reviews also culminated in a
Memorandum of Understanding dated June 14, 2011 (“MOU”) by which the Bank agreed to: (1)
conduct a management study (“Management Study”) to evaluate the roles of Respondent and the
Banlk’s board and (2) perform an independent forensic audit (“Audit”) to assess Respondent’s
expense. practices and recover from Respondent any funds not used for Bank purposes. Id. at 2.
B. Respondent’s Expense Practices
1. Respondent’s Misuse of Bank Credit Cayds
Pursuant to Bank policy, certain Bank employees were permitted to obtain Bank credit

cards for use when traveling in the course of their duties or p’urchésiﬁg good and setvices for the
Bank. JT.Ex.202A at47. The Bank paid all charges to Bank credit cards through the cards’ -
automatic payment features: R.D. at 81. Employees, however, were required to adequately

document their business expenses and teimburse the Bank for any personal expenses on the cards




in & timely manner. JT.Ex. 202A at 47. The Bank’s 2006 employee handbook stated that -
“Corporate crédit card expenditures minst be reconciled and submitted with: original teceipts to
the accoutiting/finance department withiin ten business days of the statement” . Card holders
Wh@ did not comply 'fe'c'):ul‘_ciéloszefthgir card or facei:' other disciplinary actions including tetmination.
“Id. ‘T response to Respondent’s expense practice of toutinely failing to provide receipts, the
Bank’s board made a netable change to the Bank’s eredit-card policy 1n Ogtober 2008. The
amended policy. tead: “"‘C‘ofporate credit eard expenditares must be reconciled and submitted
with original recelpts:(or other appropriate documentation if approved by management)....”
'R.D. at 12.- Reimbursetment for certain expenises, owevet, like meals and travel still required
additional suppott such as a receipt, a niotation regarding the business purpose of the travel or
meal, and the names of tﬁ@se in attendance. R.D. at 9; 10.
Respondent, who possessed numerous Bank cfedit cards duting the relevant petiod; failed
to comply-with either the Barik’s 2006 credit card policy or the revised policy issued in 2008.
R.D. at 53-34. Respondent used more than a dozen Bank credit cards to charge hundreds of
thousands of dollars in expenses, many of ~W‘]:\ic:h appeared on their face to be ‘pers()nal in nature.
See R.D. 101-102% see also FDIC Ex. 64A at 5. He routinely permitted ﬁ1e Bank to pay for
these charges with inadequate or inaceurate documentation regarding the charge’s purpose. RD.
at 11, 55, He customarily failed to provide receipts to document the business nature of his
expenses. RD at 18-19, 54, Tnstead of secking the kind of specific documentation required by
Bank policy, Bank employees such as Respondent’s assistant, Sallye Barnes (“Barnes”);
followed Re@pondent’s instructions to teview and annotate credit card statements with genetic

terfns such as “business development.” R.D. at 55, 100. Barhes and other assistants made

* More specifically, an FDIC investigator found that between 2008 and 2011, Respondent made
approximately $130,000 in charges that appeared to be personal in nature and for Respondent’s benefit.
R.D. at 101-102.




notations on Respendent’s credit card statements, despite having no ditect knowledge of all the
fransactions, and subrrﬁtte;‘iihsjanﬁotated stateinents directly to the Opetatiohs Department
without additional review by Respondest. -1

'T::hej récprd'contains many-examples of personal charges made by Respondent using Bark
credit catds.for items such as pet care products, aleshol and clothing, school supplies for his
children, personal travel and gym memberships for himself and his: giﬂﬁ"iend; Susan Taylor
(“Taylor”), and-home maintenance. In many of these instances, and as noted -abeve; theBank
paid for these personal chargés based on vague and contextually meaningless anfotations. For

- example, Respondent purchased a $1,600 diamond bracelet for Taylor in December 2009 using a
Bank credit card: R.D: at 81; Ani. Answer 40, “The purchase was described as “business

- development,” and the bank péid the charge. R.D. at 81; Am. Answer 7 40-41. Respondent did
not reimburse the Bank for the cost of the bracelet until early 2012 after his expenses were
audited pursuant to the MOU. R.D. at-81; Am. Answer §42.

Likewise, the Bank repeatedly paid for Respondent’s personal travel (including trips with
his girlfriend, his fantily, and ]:ns girlfriend’s family) improperly deemed business travel.
Respondent charged the Bank approximately $3,600 for trips that he and Taylor took to Pazis,
France, and Hanoi, Vietnam. See FDIC Ex. 424A at 23; FDIC Ex. 873A lines 360, 363, 365-
'379: FDIC Ex. 873A lines 304, 307, 340-44.- Although Respondent claimed that these trips were
related to his ExecuﬁVe MBA program with the University of Chicago (See JT Ex. 132A at 12;
Tr. at 532), they were not required under the program’s curriculun (R.D. at 123-24). Taylor
acknowledged that the Hanoi trip was a vacation for her. Tr. at 459:21-23. Respondent also
charged more than $3,800 to Bank credit cards for New Year’s Eve trips that he and Taylor took

to the Bro.adxﬁoor Resott it Colotado Springs (with his children in 2010 and with both his and




Taylor’s children in 2012). Sée FDICBx. 873 lines 22-23, 406-407. Respondent claimed that
he was there to meet a Bank customer, but he failed to identify the customer or any pattioulars
' thatwould support the business purpose of the trip and, svhen the charges came under scrutiny,

he transferred some of the expenses to.a Bank affiliate. See Jt Bx. 401A. Meanwhile, Taylor

again acknowledged that the trip was a vacation for her: R.D. at30-31; Tr. at 465-66.

Tn addition to the Bank paying for-Respondent’s persoral ttavel, Taylor’s airfare, hotel,

-and meals were also charged to the Bank when she accompanied Respondent on trips (including

fhose trips mentioned above), R.D.af 9-10,25; Am. Answer §{ 56-57 (admitting thatTaylvof

accomparried him on at least five ooeasions in June and July 2010 and expenses, including

airfare, were charged to a Bank corporate card); Am. Answer 4 100 (ajd-mitfing that the Banle paid-

certain of Taylor’s “expenses ineutred while accompanying Respondent on his degree-related
 travel for thé Bank’s benefit”). Respordent insisted (at various times to various sources) fhat
these and similar charges were legitimate because Taylor acted.as his personél assistant (Am.
Answer at 94 105, 109; R.D. at 29) and/or the Bank’s policy permitted reimbursement for spouse
travel (Am. Answer at Y 107-109). Taylor was neither a Bank employee nor Respondent’s
spouse. Moreovet, tﬁe Bank’s employee handbook clearly stated that the Bank would not pay
for travel expenses incurred by employees’ spouses and was silent on employees’ significant
others. R.D. at 9-10, 25. The Bank also paid for Taylor’s gym membership, which totaled
$5,313 between 2009 and 2012, R.D. at 29.

Respondent directed others including Bank employees and Tayler to make personal

putchases at his behest using Bank credit cards. His assistant, Batnes, and other employees used

Bank credit cards to purchase school books and birthday party s‘up'ﬁlie,s for his children, dog




Re'spoﬁdent to annotate the credit 'Gaird:&faféments, would later annotate these and similar
puichases-on c‘redit catd statements as “supplies” for Bark accounting purposes. Tr. 713.
| LikeWisé, Taylor used Batik credit cards at retail stores, includitig Dillards, Target, and
“T.J. Maxx, but could not precisely identify the nature of these purchases including what sho
botight, who.she boaght if for and why-—he kinds of details that wotld support their business
‘ purpose: R at 33. 'EVentué_Hy, Respondent advised Taylor “to get a card with [héj’t] name on

it” fd Bven though she was never 4 Bank¢mployee, Taylor was issued her own Bank credit

card, which she used to purchase whatever Respondent a‘sked.her‘ to buy; and the Bank paid the
charges. R.D. at 34.. |

Afier the Bank’s boatd began scrutinizing Respondent’s credit card purchases in March
2011, Respondent directed one of his assistants, Searlette Blair (;‘Bléir”) to cancel four of his
Bank credit éards and to inform the board that she was doing so. Blair did as she was told and in
a March 22, 2011 1etter.advised the Bank board that the cards had been cancelled. Howevet,
Blair did not advise the Bank board that a Bank credit card had been issued to Taylor one day
carlier. RD. at85. |

At a minimum, the record establishes that _Re-spondenf- incurred chatges for approximately
$26,500 in personal expenses to Bank credit cards duting the relevant time period. FDIC Post-
Hearing Br. 14-20.°

2, Res‘poﬁdenf’fs Cash-Out Practices
Bank policy also permitted employees to obtain a cash advance for ,app;_roved business

travel by submitting a request to the cashier. JT. Ex. 202A at 45. Requests were required to

contain appropriate detail regarding the purpose of the expense and had to be approved by the

5_ Although Enforcement Counsel represent hat personal charges total of $28,093, we find that the
exhibits on which they rely support a total of approximately $26,500.
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requesting employee’s supervisor. Id. -After the trip was cotnpleted, the employee was required
to submit an expenséjvqucher or travel voucher to détermine whether the employee was required
‘to return any cash to the Bank ot be given additional cash. Id

Respondent made regular-cash withdrawals from the Bank between.2008 and February
2011 (FDIC Ex 429A at 2) but did-hot comply with the Bank’s policy. He mthdrew from the
Bank a total of $40, 950 in 2009, $38,800.in 2010, and $8,000 in the first two menths of 2011
FDIC Ex..429A 4t 7; FDIC Ex. 64A at 15, In each instance, Respondent directed Bank
employees to, Withdraw a cerfain amount from the Bank’s cash account and ﬁll out a “cash out

 ticket” documenting the pirrported use of the cash. R.D. at41-42,'105. He often did this before
leaving on a ttip, and when he returned, he did not provide vendor receipts or other
documentation reflecting how he 'hé\xd used the cash, and rarely, if ever, returned any cash for re-
“deposit. R.D. at 38-39, 42.

After the FDIC discovered Respondent’s cash-out practices, Respondent disclosed the
practice to the Bank’s board in March 2011. He stated that it had been his practice to make cash
withdrawals before taking trips to the Bank’s branches. FDIC Ex. 429A at 8.

The minimal documentation that Respondent supplied does not support his contention
tha“c all of his cash-outs were used to support Bank-related travel. For example, Respondent
provided soﬁe recelpts to substantiate the use of the $8,000 in cash withdrawals he made in early
2011. The receipts he offered .do not éppear to be travel-related or reflect expenses that were for
Bank purposes (e.g., he provided a Walmart receipt for dog bowls and dog food). Further, some
of the receipts were paid for by a credit card, not cas‘h, and dated after Respondent’s last eash

withdrawal oceurred on February 22, 2011. FDIC Ex. 429A at 12, Nothing in the record shows
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that Respondent intended to cease his-cash-out practice before -regulat@fs brought it to the Bank
board®s attention. R.D. at 46. |

Two. of Réspondent’s as.sistfs;ri’cé with prior banking expetience expressed concetn with

- Respondent’s practice of withdrawing cash without providing receipts. R.D. at 42,45; Tr. at
800. One said she was tmeomfortable with her role in the practice (R.D- at 45; Tr. at 800, 824),
and another described it as “kind of scary” (RD at42; Tr. at 699). Catherine Ghiglieri
(“Ghiglieri”) was retained by the Bankto conduct the Managemén’r Study pursuant to the MOU.

‘R.D. at 20. Before opening het consulting firm in 1999, Ghiglieri had served for seven years as
Texas Banking Commissioner and previously worked for 18 years asan examiner and in various
managerhent positions at the Office of the Comptroller of the Cutreney (“OCC”). Id When
asked to opine on Respondent’s cash-out praetices, Ghiglieri stated: “ [T]his was an improper
banking practice, just to go up-to the teller window and get cash ... with no documentation. I
mean, in my expetience, I would call that theft.” R.D. at 38-39; Tr. at 55-56.

On.October 12, 2011—only afterthe Bank determined that his eash-out expenses could
not be s‘ubstanﬁéted———-Respondeﬁt reimbursed the Bank $75,290 for the cash withdrawals made
in 2009 :.md 2011. Id; FDIC Ex. 429A at 11; FDIC Ex. 64A at 15. Additionally, Respondent
had the Bank adjust his 2010°"W-=2 to reflect the $38,800 taken in cash withdrawals that year as
additional income. FDIC BEx. 429A at 8; FDIC Ex. 64A at 15.

3? Respondent’s Receipt of the Bank’s MasterCard and Visa Dividends

In addition to his improper expense prac;cices, Respondent knowingly kept certain
MasterCard and Visa stock off the Bank’s book and attempted to appropriate the Bank’s
MasterCard dividends. R.D. at 46-52. Bank consultant Ghiglieri discovered the tinbooked stock

in 2011 when she was petforming the Management Study. R.D. at 47. Respondent initially-told
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Ghiglieri that the stock was part of his deferred compensation plan. R.D. at 47; FDIC Ex. 566A
at 12, Neither the Banlk’s conttoller hor its board, however, was aware of any deferred
. compensation j.p‘lan;6 R.D. at 47. Moreover, the MasterCard stock, valued at aj‘ayrbximﬁely $3
ﬁ_]illibn, did not appear on the'Bank’s books ot in required reports to regulators. Id at46-47, 50.
Resporident later conceded that there indeed was no plan and denied éver saying that there was.
RD. at47-49.

Around the same time, Randall Tames (“Tames™), a consultant charged with reviewing:
. Respondent’s alleged deferred compensationrplan, -diséovered that $5,786:40 ii MasterCard
dividend checks had been deposited in Respondent’s -personai accoumt at the Bank. R.D. at.51.
At the hearing, Respondent’s assistant, Barnes, identified a deposit dated May 28, 201 0, which
-included a MasterCard dividend check 0£$1,446.60. She testified that several of these checks
 came in within a week and that she deposited them into Respondent’s personal account. R.D. at
47. Respondent denied that he gave the checks to Bank employees for deposit into his personal
account and blamed his assistants for doing so by mistake. R.D. at 53. At James’s urging,
Respondent eventually withdrew approximately $7,500 i11-~diVidend proceeds from his personal
account and re-deposited them into a Bank-owned account. RD at 51.

James also told Respondent that the MasterCard and Visa stock needed to be booked on
the Bank’s balance sheet and that Respondent needed to inform the Bank’s boatd about what kiad
happened. R.D. at 51. Respondent resisted and blamed the Bank’s Chief Financial Officer for

failing to book'the stock. R.D. 50. Ultimately, however, Respondent disclosed the MasterCard

% When asked for a copy of the deferred compensation plan, Respohdent was unable to producs
anything more than a spreadsheet highlighting an entry titled “Value of Deferred Compensation” for
2011 held by the Bank’s Holding company. R.D. at 49,
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and Visa stock dand the MasterCard dividend checks fo ihe:Baﬁk’sf‘EOaxd ata meeting on-August
26,2011, JT.Ex. 25A at 6. At the meeting, Respondent inférmied the Bank board about certain
valuation issues, but failed to disclose that the stoek Had not been on the Bank’s books for over
five yeéars. Id: He also told-the Bank board that his secretary had been depositing the divi&eﬁd
checks in his aecount without his knowlé&ge for the past several quarters. Id.  He then placed

before the Ban

-board a resolution “approv]ing] the manner in which GEO Burgess has handled
the process to date regardingthe MasterCard and Visa stock matter.” The resolution passed bya
unaniinous vote. Jd. ﬁ

C.  The Bank Board’s Response and Respondent’s Settlement
“Pursuant to-the MOU, the Bank hited consultants to petfotm two studies meant to more
closely examine Respondent’s practices—the Management Study and the Audit. Ghiglieri’s
Management-Study, presented to the Barik board in August 2011, found that the Bank’s existing
organization, with-every seniot petson reporting to Respondent, was dysfunctional. R.D. a;c 21.
Aithouﬁgh it credited Respondent as & “visionary” responsible for .%he' “lion’s share” of the Bank’s
giowth during the recession, the Management Study also found that Respondent dominated the

Bank board’ and management team. Id. For example, the Management Study noted that the
Bank’s board was ineffective in supervising management and allowed Respondént to ovetrwhelm
the Bank’s board during meetings and proceed with plans without adequate discussion. Id. at 22.
The Management Study also noted that there W-ég a high tarnover rate in critical positions, three
-senior staff had ﬁo prior banking experience, and the bank had iﬁadequate staffing in areas of

conicern to bank regulators, Id at 21-22. In closing, the Management Study recommended that

7 At the time of the Management Study the bank’s board consisted of four Burgess family members and
Tour outside directors. R.D. at21.
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‘Respondent be restricted to matters of strategy and be replaced as President with an expetienced
 banker who would be in charge of fche day-to-day functions of the Barik.

The Audit, conducted by Padgett, Stratemann & Co. LLP (“PS ), took place over several

‘stages that incliided a draft and filal Feport.  The draft report determined that $149,000 in.
expenses were charged to Resﬁondent"s Bank credit card for which nio receipts were available—
meaning PSC could not determine 1f they were B ank-related. Tr, at 274; FDIC Ex. 64A; and see
RD at 91. As.aresilt, Respondent réimbursed the Bank for these expenses. Id. at 92. O April
11, 2012, auditors presented the Bank’s board with a list of questionabie charges that Respondent
would tiot-agres to reimburse. Id; JT. Bx. 151A. At board meotings in February and April 2012,
the Bank’s board ended up ratifying many of these remaining éxpenses as Bank expenses
notwithstanding the lack of documentation supporfing this determination. R.D. at2-3; 5, 92. As
a result of the Bank-board’s actions, the final Audit report resolved the matter by identifying the
questionable charges and debits as having been ratified by the Bank’s board as business expenses
without supporting documentation. R.D. at 92.

Even after the critical findings in the Management Study and the Audit were teported to
the Board, R‘esp‘éndent contintied to tun the Bank. Meanwhile, following a February 2012 joint
FDIC and TDOB examination, the Bank’s management component was downgﬁadeﬁ BYSIL
further owing to the Bank’s lack of control over Respondent’s spending. Amended Notice at §
130; Am. Answer at § 130. Finally, eight months after the Management Study recommended his
removal from the Bank’s day to day operations, Respondgnt resigned as the Bank’s President on

- April 2,2012. Heresighed as CEO on June 19,2012, R.D. at 92-93; 138. He remains a

member of the Bank’s board and HBI’s board. R.D. at 6, 154.
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After Respondent resigned his leadership positions, the Bank’s beard: continued to
investigate Respondent’s expense practice. R.D'.} at 138. Tna Fuly 20, 2012 letter to the Bank’s
boatd, thie FDIC anid TDOB stressed that it was critically iioportarit that the board obtain
reimbursement for Respondent’s non-bark related expenses. JT. Ex. 80A.at3. On December 7,
2012, after the Bank’s board was also unable fo ascertain a business purpose for the expenses
ﬂagged by PSC, the Bank’s board allowed Respondent to pay a negotiated sum of $238,650 to
the Bankas reimbursethent for 4 portion of the expensés that Resporident agreed were not Bank-
felated.g JT: Bx. 139Acat 1.

V. ANALYSIS : *

A.  ARemoval and Prohibition Order is Warranted.

The Board may impose a removal and prohiibition order if a preponderance of the
evidence shows that Respondent engaged in prohibited conduct (misconduct); the effect of which
was 1o cause the Bank t?) suffer financial loss or damage, to prejudice or potentially prejudice the

- Baunk's depositots, or to provide financial gain or othet benefit to the Respondent (effects); and
Respondent acted with personal dishonesty or a willful or contitming disregard for the safety and
soundness of the Bank (culpability). 12 U.S.C. § 1818(e)(1); Dodge v. Comptroller of Currency,
744 F.3d 148, 1562 (D.C. Cir. 2014) (citing Proffist v. FDIC, 200 F.3d 855, 862 (D.C. Cir.
2600)), The Board finds that Respondent’s actions during the relevant period satisfy these three
elements and concludes that a removal and prohibition order is warranted.

1. Misconduct

8 In a January 29, 2013 letter to the FDIC and TDOB, Board member William McKinney defends the
settlement figure, noting that it was a “negotiated figure,” meant to satisfy the concerns of the FDIC and
TDOB, and settled upon in part because Respondent agreed to pay the sum immediately, JT. Ex. 131A at
1.
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Misconduet under section 8(e) consists of either (1) a violation of any law or regulation;
(2) partieipation in any unsafe-or unsound bankmg practice; or (3) breach of ﬁdﬁciary’dufcy& 12
U.S.C. § 1818(e)(1)(A). Respondent’s useof Bank fimds for personal expenses, without
providing timely disclosures and reimbursements, clearly breached his fiduciary duty to the
Bank, and constitutes an unsafe and unsound practice. To the extent Respondent defends his
conduct by asserting an inténtto repay the funds he received from the Bank, his.conduct-also
would violate Regulation O, 12-C.FR. Pait 215, which imposes certain requirements on

extensions of credit to Bank insiders that were not met hete.

Ie the Board agrees with the ALJ that Respondent engaged in all three forms of
nﬁscoﬁdﬁct, the Board concludes that any one of them would be sufficiént to support imposition
of a removal and prohibition order here.
a. Breach of Fiduciary Duty

As President, CEO, and a director of the Bank, Buirgess owed a duty of loyalty to the
Bank. See Seidmon v. OTS, 37 F.3d 911, 933 (3d Cir, 1994). Atits most basic, this duty
includes an obligation to actin good fait_h and in the best interests of the Bank. See id. “Self-
dealing, conflicts of interest, or even divided loyalties are inconsistent with fiduciary
responsibilities.” Michael v. FDIC, 687 F.3d 337, 351 (7th Cir. 2012) (quoting Howell v.
Motorola, Inc., 633 F.3d 552, 566 (7th Cir. 2011)). “[W]hen directors and officers place their
personal interests above the eorporéﬁon, ot utilize corporate resources for personal gain they
have committed a serious breach of their common law fiduciary duty.” Matter of Stoller, 1992
WL 812724 (FDIC Feb. 18, 1992).

The duty of loyalty also encompasses a duty of candor. The duty of candor requires

“corporate fiduciaries [to] disclose all material information relevant to corparate decisions from
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..Whic_h they may derive a personal be‘neﬁ » Seidman, 37 F.3d at 935 1. 34 (quotations omitted).
In connection with this duty, a bank fiduciary must disclose “everything hei;new relating to the
transaction,” even “if'not raéked.f"_ De La Fiente v. FDIC, 332 F.3d 1208, 1222 (9thC1r 2003;);
see also, Michael, 687 F.3d at 350.

The record in this case establishes that during the relevantperiod,g Respondent engaged
in mimemu; instances of self-dealing by using Bank funds for personal expenses through cash-
outs and Bank-issued eredit cards. R@s.ondenf failed to disclose the nature of these expenses or
reftnburse the Bank for them until he was confronted about his practices several years after many
«of the expenses were incurred. R.D. at 81. Respondent also trained his assistants to tepott his
expenses under vague business-related categories (/d. at 55, 100), but he provided no
documentation to suppott the business nature of the expenses. 1d. at '1"8.-1.9, 54. Respondenfs
misuse of Bank funds and lack of candor with réspect to his expenées constitufe breaches of
fiduciary duty. |

Despite the clear evidence of self-dealing and lack of candor in this case, Respondent
argues that the Board should find no breach of fiduciary duty because his misuse of funds was
not “material” to the 'ank"s overall financial stability. R. Ex¢eptions at 14-15. Extrapolating
from the principle that a fiduciary must disclose all “material” information to comport with the
duty of candot, Respondent contends that only breaches of ﬁdqciary duty “material” to the
Bank’s financial condition can support imposition of a removal and prohibition order. Id.

Neither the plain language of the statute nor the case law supports such a conclusion.

¥ Respondent takes exception to the ALFs reliance on cettain evidence pre-dating the relevant petiod in
the Recommended Decision. The Board firids it unnecessary to rely on those sources to support its
decision, rendering Respondent’s exception moot.
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Respondent argues that no breach of fiduciary duty should be recognized here based en a
statement in Gulf Federal Savirigs & Eoan Association of Jefferson Parish v. OTS™ limiting
“ypsafe or unsound practice” to practices that threaten a bank’s. financial condition. See Gulf
Fed., 651 F:2d at 265. This argument is flawed for severdl reasons. First, Gulf Federal
addresses only the definition of an “unsafe or unsound practice” and does not address breaches
of fiduciary duty. Tn addition, even if Gulf Federal could be construed as restricting the
definition of breach of fiduciary duty, the decision reCOgnizes‘-that'the “careless control of
expenses” is an obvious exarnple of an unsafe or unsound practice. Id. at 264 (citing 112 Cong.
Rec, 26474 (1966)). Gulf Federal thus provides no basis for holding that a breach of fiduciary
duty must pose a risk to a bank’s overall financial condition to satisfy the “misconduct” element
for imposition of a removal and prohibition order.

Respondent also disputes the extent of his use of Bank funds for personal expenses,
arguing that there is no definitive total in the record, and that the evidence is insufficient to
conclusively determine whether the expenses were personal or Bank-related. R. Exceptions at
40-44. Although the analysis in the Recommended Decision is less than a model of clarity, the
Board finds sufficient evidence in'the record to support a eonclusion that Respondent used Bank
credit cards and cash-outs for personal expenses, failed to properly identify the expenses as
personal, and only reimbursed the Bank for some of them when the issue came to light several
yeats later. Between 2008 and 2011, Respondent made approximately $130,000 in charges that
appeared to be personal on their face. R.D. at 102. Further, Respondent did not reimburse the
Bank for personal expenses for two to four years after the charges were incurred, and then only

" when the charge was brought to Respondent’s attention. R.D. at 81.

1 651 F.2d 259 (5th Cit. 1981).
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While the $130,000 total includes expenses incurred outside the relevant period, ﬂie:
tecord oentamssufﬁment evidence of expenses within the relevant peﬁod’ to support the Board®s
sonclusion that Respondent breached his ﬁduefary duty to the Bank. As Enforcement Counsel
detailed in their Post-Ilearing Brief, the most obvious personal charges during the relevant
petiod, not including cash-outs, t@taléd-aﬁproydmately $26,500, and included charges for jewelry,
vacations, hﬁme’,mﬁ:gxtsﬂanse, schobl-suppﬁres, gym memberships, pet care, clothing, pfes‘ent'sfto
family menibers, dependent care, and ofhier clearly persondl items. FDIC Post-Hearing Br. at 14~
20.

Respondent has eithier offered nio explanation for or admitted the personal nature of many
of these expenses, and we do riot find his “business” justifications for the others to be
credible. For example, Respondent has no explanation for his identification of a $1,600 divamon‘d
bracelet for Taylor as a “business development” expense other than it was inadvertent. This
explanation is undermined by his failure to promptly correet the mistake or reimburse the Bank
until more than two years later. R.D. at 81. In addition, Respondent’s argument that his
Broadmoor Resort expenses were incurred during trips to meet a customer is undermined by the
fact that he has ﬁéver identified the name of the customer and that he brought his and Taylor’s

children with him, and he transferred some of the expenses to a Bank affiliate when the charges
came under scrutiny.

Tn addition to these personal expenses, Respondent received cash withdrawals of $38,800
in 2010 and $8,000 in eaﬂy 2011, for which he provided no business justification and which he
ultimately acknowledged as peréonal in nature by having the Bank adjust his 2010 W-2 to report
the cash as “additional income,” and reimbursing the Bank for the 2011 withdrawals. See FDIC

Ex. 429A at 11-12. Although Respondent argues in his exceptions that the 2010 withdrawals
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were related to his business travel (R. Exceptions at 46-47), this explanation is not credible. One

of Respondent’s assistarits testified fhiat the amounts of the cash withdrawals were “odd” given

- the 1e,ng’fh~ and location of Respb}id’em’s trips (Tt. 800:6), and the evidence shows thatzmany of

his trip-related expenses were charged to Bank 'Greditéa:ds'a;ﬁ‘d were not paid in cash,

Respondent’s actions with respect to the Bank’s MasterCard and Visa stock provide -

. fﬁﬁher support for finding that Respondent breached his fiduciary duty to the Bank, His actions
show an aftempt to appropriate the Banil’s dividends fot his personal use. Although Respondent
argties in his exceptions that his receipt of the MasterCard dividends was inadvertent,' this

| claim is not eredible in light of the use of the stock to fund what Respondent identified as a

“deferred compensation plan”—a “plan” 'f0r which there is no documentation and of which tﬁe
Bank’s controller was unaware. R.D. 48-49."

b. Unsafe and Unsound Practices

An unsafe or unsound banking practice is one that is “contrary to generally accepted
standards-of prudent operation” whose -consequences are an “abnormal risk of loss or harm™ to a
bank.. Michael, 687 F.3d at 352; see also Seidman, 37 F.3d at 932 (“imprudent act” posing an
“abnormal risk of financial loss or damage to an institution, its shareholders, or the agencies
administering the insurénce funds” is an unsafe and unsound practice). Because of their inherent
danger, breaches of fiduciary duty also constitute unsafe and unsound practices. See Hoffmanv.
FDIC, 912 F.2d 1172, 1174 (9th Cir, 1990). In parﬁcﬁlar, self-dealing is considered both a

breach of fiduciary duty and an unsafe or unsound practice “because of the conflict it creates

LR Bxceptions at 35-36.

12 Respondent argues in his exceptions that he did not owe a fiduciary duty to regulators, so the ALT erred
in finding a breach of fiduciary based in part on Respondent’s lack of candor with regulators. R.
Exceptions at 15-16, Because the Board finds more than sufficient evidence to support finding a breach

of fiduciary duty based on Respondent’s self-dealing and lack of candor with the Bank, we donot rely on
the ALJ’s findings related to Respondent’s lack of candor with regulators.
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between the interests of the institution and the interests of an indivi&ual.” Id. {citing First
National Bank of Lamarque, v. ‘S%a;ith, 610 F.2d 1258, 1265 (5th Cir. 1980) and Independent{
Bankers Ass'n of Am. v. Heimann, 613 F.2d.1164, 1168 (D.C. Cir.. 1979)); sée glso Gully v. Nat’l
Credit Union Admin. Bd,, 341 F.3d 155, 165 (2d Cir. 2003) (affirming findings.of breach of
fidueiary duty and unsafe and unsound practices based on 4 credit umon manager’s faibare to
followr up after becoming aware of her father’s misuse of acredit union credit .Gal"‘(:i). Thus,
Respondent’s misuse of Bank funds for personal purposes and his conduct with respeit to the
MasterCard and Visa stock constitute unsafe and unsound practices as well as breaches of

fiduciary duty. Kaplanv. Office of Thrift Supervision, 104 £.3d 417, 421 &n.2 (D:€. Cir. 1997)

Respondent again relies on Gulf Federal to challenge the ALJ’s finding that he engaged
in unsafe and unsound practices. His reliance is misplaced. As discussed previously, Gulf
Federal recognizes that the legislative history éf the FDI Act expressly identified “careless
control of expenses” as a quintessential example of an unsafe or unsound practice. Gulf Fed.;
651 F.2d at 264. Thus, the Gulf Federal limitation does not apply here.

And even if it did, the Boatd is not bound by Gulf Federal, and it declines to apply the
Gulf Federal standard here. See Matter of Adams, 2014 WL 8735096, at #3085 (OCC Sept. 30,
201;1) (rejecting the Gulf Federal standard and explaining why the Law of the Circuit Dogtrine
did not bind the OCC to apply it). Gulf Federal’s “financial condition” limitation appeats
nowhere in the statute and is not supported by the legislative history, which sﬁtes only that an
“unsafe or ﬁnsound practice” is “contrary to generally accepted standards of prudent operation,”
and, “if conﬁnued,” would posé an “abnormal risk of io.ss or damage to ati institution, its

shareholders, or the agencies administering the insurance funds.” 112 Cong. Rec. 26474 (1966).

21




This definition does not spécify 3 minimumni loss that must be met to render a practice mmsafe ot
unsound. The risk of loss need only be “dbnormal.” A- p;'aoﬁce of h;ébituaﬂy tsing Bank funds
for personal expenses poses an “abnormal risk-of loss” to the Bank of the most obvious sort.”
Although the loss to a bank from one employee’s misuse of bank furids might be small in
proportion to the bank’s total assets, the Board concludes that it weuld be inconsistent with
' Cong;re‘sé ’s intent to deem only mi_sappropriaﬁon large ehough to dfive a bank to the brink of
insolvency as “unsafe or unsound.” Svch a rule would lead to the absurd result that a bank
employee could steal millions from a large bank biit only a few thousand from a smiall bank
Withgut‘being subject to the FDIC’s enforcement authority. This is not, and cannot, be the Me.
c. Vielation of Regulation O
Although Respondent’s use of Bank credit cards was clearly improper and
appears akin to.outright theft from the Bank, Enforcement Counsel alleged only violation
of Regulation O in the Notice. Regulation O sets ceftain litnits and tequitetnents for
extensions of credit between financial institutions and their executive officers, direc-to_rs_,
principal shareholders, and their related interests. 12 C.F.R. Part 215. Personal charges
on a bank-owned credit card may constitute an extension of credit subject to Regulation
O if “the amount of outstanding personal charges made to the card when aggregated with
_all other indebtedness of the insider that qualifies for the credit card exception in section

215.3(b)(5) of Regulation O exceeds $15 ,000.” Federal Reserve Board Interpretive

13 See e.g.s Matter of Skabardoms, 2016 WL, 8201948 at *5 (FDIC May 10, 2016) (holding that teller’s
embezzlement of $119,202 involved violations of law, unsafe and unsound banking practices, and a
breach of fiduciary duty); Matter of Vikre, 2009 WL 2477750 at *3-*4 (FDIC June 23, 2009) (holding
that bank president’s conversion of $62,630 of bank funds to her own benefit constituted an unsafe and
unsound practice and a breach of fiduciary duty); Matter of Majka, 2007 WL 4698593 at *2-*3 (FDIC .
Oct. 16, 2007) (holding that bank controller’s conversion of $72,700 of bank funds to his own use
constituted an unsafe and unsound practice and a breach of fiduciary duty); Matter of Bennett, 2004 WL
2185944 at *2-*3 (FDIC Aug. 16, 2004) (holding that accounting clerk’s embezzlement of more than
$70,000 constituted an unsafe and unsound practice).
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Letter, 2006 WL 4509657 (May 22, 2006). Tn addition, an indebtedness of $15,000 or
less may be subject fo Régdla’qion O ifthe i’ndebtédness was subject to “priot or
individual clearance or approval by the bank,” or was incutred andeér terms that ares more
fayorable than those offered to the general public. 12 C.FR. § 215.3(b)(5).

We agtee with the ALI’s conclusion that Respondent’s conduct violated
Regulation. O. Respendent argues that the personal expenses he charged.to Bank‘cred‘itﬂ
cards were not “extensions of credit” because they were “less than $ 15,000 at any one
time outstanding.” R. Exceptions at 19. While this may technically be true becauge the
Bark regularly paid the balance on Respondent’s cfédi’c. cards, the record shows that
‘Respondent iticutred at least $26,500 in personal charges with only limited tepayments
over the course of seve.ra‘l yedrs. We therefore conclude that the record supports a finding
that Respondent’s total indebtedness to the Bank exceeded the $15,000 threshold.

Motsover, even if there were some question as to whether Respondent had exceeded the
$15,000 threshold, there is no evidence that Respondent’s personal charges were incurred under
terms that were not more favorable than those offered to the general public. “[UJse of a bank-
owned credit card by an insider for personal purposes may vielate the market terms requirement
of Regulation O if the card carries a lower interest rate or permits a longer repayment period than
comparable consumer credit offered by the bank.” FRB Interpretive Letter, 2006 WL 4509657,
at *2, Although the ALJ did not specifically address this issue, the fact that Respondent made a
large nur;nberbf ‘personal charges over the course of several years, and repaid only some of those
charges when qugsﬁaned', supports a conclusion that Respondent’s indebtedness was incurred
under terms significantly more favorable than those offered to the general public. The failure to

impose the prevailing interest tate and othet generally applicable tetins on Respondent both
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brings this indebtedness Qutside the credit card exception and constitutes a V.iolaﬁc?m of
Regulation O: See 12 C.ER. § 2153(b)(5)(B); 12 C.F.R. § 215.4()(1) (“No member bank may
exterid credit to any insider of the basi-... unless the extension of oredit ... [ils made on
substantially the same fexoos (including interest rates and collateral) as ... thiose prevailing at the
time for comparable transactions by the bank with other persons that are not-covered by this part

y .‘.:s;a)‘

and who are not employed by the bank.
2. Effeets
To show that-mi’scbnducft had the réquired “efféct” to $rpose a-témoval and prohibition
order, Enforcement Counsel must show that (1) the Bank “has suffered or will probably suffer
financial loss or other damage;” (2) the interests of the Bank’s depositors “have been or could be
prejudiced;” or (3)'th’e Respondent “received financial gain or other benefit” from his
misconduct. 12 U.S.C. § 1818(e)(1)(B)(1). Because the Board finds that the record clearly
ostablishes the Respondent’s financial gain and benefit from his misconduet, we need not
consider the other types of effects. Respondent clearly received financial gain from his
- misconduct by using Bank-owried credit cards for at least $26,500 in personal charges and
receiving $46,800 in cash for personal expenses. Even though Respondent later reimbursed
some of these funds when confronted, this does net affect the Board’s conclusion that
Respondent benefited from his misconduct. See Matter of Michael, 2010 WL 3849537, at *10
"(FDIC Aug. 10, 2010) (“[Blecause they had use of the funds in the interim, Respondents
benefited from their miscenduet regardless of whether they ultimately repaid any of the
" wrongfully obtained loans.”) aff’d, Michael v. FDIC, 687 F.3d 337 (7th Cir. 2012). The Board
therefore rejects Respondent’s exception to the ALJ’s effects finding. R. Exceptions at 21.

3. Culpability
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‘Culpability, for purposes of section 1818(e), can be shown by personal dishonesty or a
“willful or continuing disregard™ for the safety and soumdness of the financial insfimtion. 12
U.8.C.§ 1i818'(a)"'(1"), “Pérsonal dishbnesty” refers to conduct evidenicing “a disposition to lie,
cheat, defraud, misrepresent; or deceive, ... a lack of straightforwardness and a lack of integtity.”
Michael, 687 F.3d at 351 (qﬁeﬁﬁg'Maz‘te‘r of Watts, 2002 WL 31259465, at *7 (FDIC Aug. 6,
2002)). “Willful disregard” is “déliberate conduct that exposes “the bank to abnormal risk of loss
of harm contfary to prudent banking practices.”” Michael, 687 F.3d at 352 (quoting-De La
Fuente, 332 F.3d at 1223). “Continuing discegard™ is “conduet that has been ‘voluntarily
engaged inover a period of time with hee_dless indifference to the prospective consequences.™
Michael, 687 F.3d.at 353 (quoting Grubb v. FDIC, 34 ¥.3d 956, 962 (10th Cir. 1994)).
“Although inadvertence alone is not sufficientto establish culi)ability, recklessness suffices.”
At

The Board finds that Respondent’s behavior exhibited all three forms of culpability,- any
one of which would be sufficient. For a relevant petiod spémning sevefal-years, Respondent used
Bank-owned credit cards and cash withdrawals for personal expenses. Respondent either made
the charges himself, or directed others to do so, and the tecord supports a conclusion that his use
of bank fiinds was deliberate. Respondent does not contend that he was unaware of the charges
or withdrawals, and his assertion that he reasonably believed that they wete for business
purposes™ is not credible in light of the nature of the items purchased, the frequency with-which
* Respondent engaged in this behavior, and his pattern of reimbursing the Bank for petsonal

expenses only after being challenged. Respondent’s behavior shows a clear lack of integtity, as

" The Board disagrees with Respondent’s contention that something more than recklessness s required to
find culpability, and Respondent cites no authority applying such a standard. See R. Exceptions at 22.
3 R. Exceptions at 24.
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well as a willful and 'cdﬁzﬁnuing' disregard for prudent banking prac’ﬁces and the potential
consequerices to the Bank. : :

Respondeni takes issue with the manner in which the ALT ’s'tatféd. hlsﬁndmgs, arguing
that it appears that the ALJ found that :Re}spoﬁdent was metely negligent becansé:the ALT stated
that Respondent ‘kknew of should have known” several facts. R. Exceptions at 23.- Regatdless of-
the ALJ’s choice of words, however, the Board finds ihat the circumstantial evidence '
ovgrwhelmiﬁgly supports-a conelusion that Respondent’s conduot was intentional and deﬁberaté.
Tn addition to the factors considered adee;-Respondem’s consistent failure to cotply with-Bank
‘policy with respect to his expenses; and his repeated reporting of personal expenges as business-
rélated, demonstrate more than mere negligence.

Respondent also suggests that no finding can be made regarding ReSponden’t’s‘in‘tent
because there is no direct evidence of it. R. Exceptions at 40. As the Board has previously-
explained, “direct evidence of a fact is not required: Circumstantial evidence is not only
sufficient, but also may be more certain, satisfying and persvasive.” Maiter of Williams, 2015
WL 3644010, at ¥11 (FDIC April 21, 2015) (quoting M‘z’ahqlic v. Cleveland Tankers, Inc. 364
U.S. 325, 330 (1960)). In addition, i-t-lis well-established that direct evidence is not required to
prove knowledge and ititent, which may be inferred from contemporaneous conduct that often
speaks louder than post-hoc explanations. United States v. MacPherson, 424 F.3d 183, 189 (2d
"Cir. 2005); see also-Matter of Landry, No, FDIC-95-65¢, 1999 WL 440608, at *23 (May 25,
1999).

Respondent’s objection to the ALJ’s reliance on circumstantial evidenée also is
particularly unjustiﬁed here where the Respondent himself is responsible for much (;f thg lack of

direct evidence of his expenses. Respondent failed to ptoduce almost all of the vendor réceipts
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m_fidenciﬁg the details of his purchases. Respondent’ s failure to save or produce, or—at a bare
minimum—ptovide adequate desoription for expenses charged at the time that they were billed
over an extended period of time, and in the face of 2 written Bank policy requiring him to
suppor the business nature of his expenses, speaks volumes about his intent:

B. The CMP Assessment is Appropriate.

CMPs axe imposed fo ‘%s‘érve as deterrents.to violations of laws, rules, regﬁlai’tions and
orders of the agencles.” Long v Boardof Governors, 117 F.3d 1145, 1154 (1 0th Cir. 1997);
Matter of Donohoo, 1995 WL 618673, *27 (FDIC July 5, 1995) (CMPs authotized to “deprive
the violators of any financial benefit derived as a result of the violations, provide a sufficient

degres of punishmért, and [establish] an adequate deterrent to the respondents and others from
future violations of banking Iaﬁs and regulations™). The ALJ recommended a second tier CMP
of $200,000,6 and the Board agrees that the evidence in the record supports that penalty.

A second tier CMP may be imposed against a party who (1) commits any violation of
law, regulation, or certain orders or written conditions imposed by regulators; (2) recklessly
engages in an unsafe or unsound practice in conducting the affairs of the institution; or (3)
breaches any fiduciary du’cy,.and whose “violation, practice, or breach ... is part of a pattern of
misconduct; causes or is likely to cause more than a minimal loss” to the institution; or “results
in pecuniary gain or other benefit” to the party. 12 U.S.C. § 1818(1)(2)(B). A second tier CMP
carries a penalty of up to $37,500 for each day the violgtion continues. 12 U.S.C.

§ 1818()(2)(B); 12 CF.R. § 509.103.7
The Board has already discussed Respondent’s breaches of fiduciaty duty, unsafe ot

unsound banking practices, and violations of Regulation O as well as the effscts of those-acts.

16 See RD. at 165-166, 174,
7 The second tier penalty under 12 U.S.C. § 1818(3)(2)(B) has been inflation adjusted to-$37,500 per-day.
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Respondent is sabject to a secc;nd fier CMP as a result of his Breaphes of fiduciary duty and
' violations of Regulation O. Although Respondent’s breaiches of ﬁduclary duty and Violaﬁéns of
Regulation O standing alone would be sufficient to support the recommended CMP, the Board
also finds that Respondent’s insafe and unsound practices were committed recklessly, providing
an additional basis to support a second tier CMP.

Recklessness is.established by acts committed “in disregard of, and evidencing conscious
indifférénce to a known or obvieus risk of a substantial harm.” Cavallari v. OCC, 57 E.3d.137,
142 (2d Cir. 1995); see also Simpson v. OTS, 29 F.3d 1418, 1425 (Oth Cir. 1994) (similar
definition of “recklessness”). As discussed previously; the Board finds that Respondent’s
conduct easily satisfies this standard, and indeed goes beyond it—his use of Bank resources for
petsonal purposes was not merely reckless, it was intentional and deliberate.

. Beeause Respondent’s misconduct persisted throughout the relevant period, the $200,000
penalty recommended by the ALJ 1s well within the Hmit authorized by the statute. The ALJ
properly considered the statutory mitigating factors in 12 U.S.C. §181 8(1)(2)(G), which include
(1) the size of the Respondent’s financial re-sounc.'és and good faith; (2) the gravity of the
violation; and (3) the history of previous violations. R.D. at 165-166. The Board agrees Wiﬂl the
ALJ’s assessment. Respondent’s financial resources and the gravity of the violation suppért. a
significant CMP, and the record does not support a finding that Respondent acted in good faith.
The Board therefore adopts the ALFPs recommendation of a $200,000 CMP.

Respondent has hot taken exception to the amount of the CMP, arguing only that there
are no grounds for a CMP for the same reagons that there are no grounds for a removal and

prohibition order.. R. Exceptions at 57. Because the Boatd finds no merit to Respondent’s
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challenge to the grounds for the removal and prohibition order, it also rejects Respondent’s
exception to the CMP.

C.  Respondent’s Remain‘ing Exceptions

Respondent has challenged virtually every aspect of the ALI’s findings of fact and legal
conelné’ions, The Board has addressed many of Respondent’s exceptions in the relevant sections
above, and finds that they lack metit or have no impagt on the Board’s tltimate decision. We
also are ynpersuaded by Respondeﬁt"sﬁohall‘en‘ges to the adequacy of the process and the ALFs
authority.” These exceptions ate discussed in further detail followitig. Axy exceptions rot
addressed here or previously are fd@ﬁi?d‘

1. Due Process

Respondent argues in his exceptions that he was denied due process of law because (1) he
was not given notice of certain charges, (2) he was not given a legal standard by which to
determine which expenses were bank-related and which were personal, and (3) the ALJ did not
permit him to delve into the possible bias of FDIC personnel. R. Exceptions at 25-34. All of
these exceptions are without merit.

a. Notice of Charges

Respondent argues thét_ his right to due process was violated because he received
inadequats notice of certain evidence and theoties that Enforcement Counsel employed against
him. R. Exceptions at 26. Respondent identifies a number of conclusions of law reached by the
ALJ of which he alleges he had inadequate notice. Id. Only one of these conclusions—
Respondent’s practice of making cash Withdrawalé in violation of Bank policy—is central to the
Board’s decision, and we find that practice was adequately alleged in the Amended Notice.

Specifically, the Amended Notice alleges, “During the Relevant Period, Respondent routinely
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used the Bank’s cash-out tickets, at his discretion, to withdraw Bank cash without maintaining
any receipts or providing adequate or truthful support for the business nature of the expenses.”
AmNo’uoe at 6, 427, ‘This dllegation clearly put Regpondenton notice that his cash withdrawal
‘practices were part of the alleged misconduét.

None of the other conelusions Respondent identifies are new “charges” against him. All
~ofthem conecern factual matters developed at the hearing to supportthe core charges of
miscondiict aﬂeggd in the Amended Notice. Enforeement Counsel is not required to allege in the
notice every fact and event that the ALJ may rely on in miaking his decision. See Matter of First
Bank of Jacksonville, 1998 WL 363852, at #13.(May 26, 1998), aff’d, First Bank of Jacksonville
v, FDIC, 180 F.3d 269 (11th Cir. 1999); Muiter of The Stephens Security Bank, 1991 WL
789326, at *9 (Aug. 9, 1991). We conclude that the Amended Notice was miore than adequate to
put Respondent on notice of the chgrges aga’inst‘ him.

b. Lack of Standsdrd for Personal Expenses

Respondent also argues that his right to due process was violated because the -FDIC. never
informed him, either by publication or otherwise, of its standard for distinguishing between a
personal and a Bank expense. R. Exceptions at 27-29. There is nothing unique of technical
about the “standard” the ALY enployed to determine the personal nature of Respondent’s
expenses. While a published definition might be helpful for ambiguous experses, no definition
is needed for the éommo,n sense judgment that jewelry and travel expenses for one’s gitlfriend,
food for one’s dog, textbooks for one’s child, éupplies for one’s home, and similar items do not
benefit the Bank. A person of ordinary intelligence, and surely one with Respondent’s
education, experience, and sophistication, is able to make such distinctions.

. Bias
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. Respondent takes exception to the ALJ’s determination that he did not need to consider
Respondent’s proffered gvidence of “bias” on the part of FDIC examiners because the
evidence was not probative.'® R. Exceptions-at29-32; R-D. at 153-154. At most,
Respondent’s proffered evidence suggests that the Bank’s examination rep‘orté-mi*ght have
‘been overly harsh to the Baok. However, these reports are nét-éneéde,d to prove Respondent’s
misconduct or any other required element, and the Board does not rely on them. The most
éomp,eiﬁng evidence instead is the objective evidence of Respondent’s expenses, his own-
admissions, and the testimény of Bank employees andconsﬁitants hired by the Bank. This
evidence provides substantial support for the Board’s Decision and Order. Moreover,
contrary to Respondent’s assertion that the ALJ “effectively deprived Respondent of a
fundamental right to confront those who investigated him and participated in the FDICs
decision to seek his prohibition from banking,”™ he had the opportunity to question the EDIC
émployee who investigated Responident’s misconduct at the hearing.
2. The ALJ’s Constitutional Authority
Respondent argues that the administrative proceedings violated the U.S. Constitution
because the AL is an “inferior officer” who was not properly appointed under the Aiapointmen’ts
Clause. R, Exceptions at 33-34. The Board disagrees. The D.C. Circuit has held that an FDIC
ALT is not an “inferior officer” subject to the Appointments Clause because the FDIC Board, not
the ALJ, makes the final decision in these matters. Landry v. FDIC, 204 F.3d 1125, 1134 (D.C.

Cir. 2000). While Respondent cites the Tenth Circuit’s decision in Bandimere v. SEC™ and the

18 Respondent admits that the FDIC’s Dailas Regional Office worked together with TDOB, but he does
not argue that TDOB was biased against him. Tr. 1915-16.

1‘9 R. Exceptions at 30.. ‘
20 844 F3d 1168 (10th Cir. 2016).
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D.C. Circuit’s reéhedring.ex banc in Raymond J. Lucia Co. v. SEC?" as calling Landsy’s holding
into~queéti9n; both: of these eases involve ALJs employed by the US Securities and Exchange
Cotnmission, not the FDIC. Given the different context and the evenly split en bane decision it
Lucia, we find io reason to dapart from 'Lang#y at this titme. .Sée.iuqidh 2017 WL 327270’19,, at
.

3, Enforcement Counsel’s Exceptions’

Enforcement C‘o*unsei, raises three exceptions to theReeemmen&ed Decision: First,
Enfdreeméﬁt Counsel asks the Board to exptessly state, for the sake of clarity, that the
Respondent is removed from his offices at the Bank and HBI 1n addition to the general
prohibition language suggested by the ALJ. Because Respondent continues to serve on the board
of the Bank, the Be,arci’s final order, attached hereto, explicitly directs that Respondent shall be
removed from that position and prohibi;ted from firther particip:aﬁon in the banking industry.
Because the FDIC is not the primary federal regulator for bank holding companies, the order
does ot state that Respondent is removed from his position at HBI, but the prohibition order
effectively réaches the same result. Under-12 U.S.C. § 1818(€)(7)(A), any person subject to a
removal or prohibi-tion ordgr “may not, while such order is in effect, continue or commence to.
hold any office in, or participate in any manner in the conduct of the affairs of,” among other

| entities, a bank holding cotipany. See 12 U.S.C: § 1818(e)(7)(A); 12 U.S.C. § 1818(b)(3)
(treating bank holding companies as insured banks). Accordingly, the Board grants Enforcement
Counsel’s first exception in part, and has included language in the Order that explicitly removes
Respondent from his posiﬁen.és director of the Bank.

Enforcement Counsél’s second exception asks the Board to modify the ALI’s proposed

conclusions of law to expressly reference tlie Respondent’s petsonal dishonesty. Because the

#9017 WL 2727019 (D.C. Cir. June 26, 2017).
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Board has independently reviewed the record and has expressly stated its own finding of
Respondent’s personal dishonesty, we find it yinecessary to grant Enforcement Counsel’s
.‘exception.

Enforcement Counsgl’s final exception argues that the ALJ erred in declining to consider
Enforcemert Counsel’s arguments based on Sections 23A and 23B of the Federal Reserve Act
“because they were not raised: in the original or amended Notice of Charges. Enforcement
Counsel argues that Respondent’s exhibits and the testimony he ;elicite—d from witnesses at trial
“operied the door” to thi Section 23A and 23B charges and that by not objecting at trial
Respondent consented to the FDIC’s pursuit of these charges.

“Thie ptoceeding in this matter extended over multiple days with seven volumes of trial
transcript and hundreds of exhibits and stipulations. That some of the testimony Respoﬁdent
offered in his defense on other eharges may have been. probative on an lement of an pﬂ'ense
under Seetion 23A and 23B is not unlikely. However, that does not mean that Respondent
“opened the doot” or consented to the FDIC’s pursuit of these charges. Moreover, Enforcement
Counsel has not given any reason why these charges were not included in the Amended Notice.
Accordingly, the Board denies this exception.

V. CONCLUSION

After athorotigh review of the record in this proceeding, and for the reasons set forth
previously, the Board finds that an Order-of Removal and Prohibition and Assessment of a CMP
is warranted against Respondent. The record plainly shows that Respondent, over a period of
years, exploited his leadership ahd management positions and put the Bank at risk by engaging in
deliberate improper practices for his own benefit. In light of Respondent’s repeated

fransgressions and serious breaches of his fiduciary duties, the Bostd is petsuaded that
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Respondent should be removed “frori the Bank’s board and permanently barred from the banking
industry. Moreovet, in light of 'the’ éntire record, the Board finds that the CMPs imposed are

appropriate and consistent with the statute’s purpose.
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ORDER TO REMOVE AND PROHIBIT

The Board of the FDIC, having eqnsidered the entire record of this proceedifig and

fmdiﬁg- that Respondent Cotnelius Campb-ell Burgess, formerly the Chief Executive Officer and

President of Herring Bank, Amarillo, Texas (“Bank™), and currently a member of the Board of

Directors of the Bankand its holding company, Herring Baneorp Inc. (“HBI”), engaged in

violations of federal law, unsafe or uhsound banking practices, and Breachés of his fiduciary

duties resulting in loss to the bank and a personal benefit to him, and that his actions involved

“willful and continuing disregard for the safety aind soundness of the Bank, hereby ORDERS and

DECREES that:

L. Cornelius Campbell Burgess is hereby removed from the Bank.

2. Cotnelius Campbell Burgess shall not participate in any manner in any conduct of
the affairs of any insured depository institution, or any other institution, credit
union, bank or agency enumerated in section 8(e)(7)(A) of the FDI Act, 12 U.S.C.
§ 1818(e)(7)(A), without the priot written consent of the FDIC and the
appropriate Federal financial institutions regulétory ageney as that term is defined
in section 8(e)(7)(D) of the FDI Aot; 12U.8.C. § 1818(e)(7Y(D).

3.

Cornelius Campbell Burgess shall not solicit, procure, transfer, attempt to
transfer, vote, or ratteinpt to vote any proxy, conseﬁt or authotization with respect
to any voting rights in any insured depository institution, or any other institution,
credit union, bank or agency enumerated in section 8(e)(7)(A) of the FDI Act, 12
U.8.C. § 1818(e)(7)(A), without the prior written consent of the FDIC and the
appropriate Federal financial institutions regulatory agency, as that term is

defitted in section 8(e)(7)(D) of the FDI Act, 12 U.S.C. § 1818(e)(7)(D).
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Cornelins 'Campbell Bﬁrgess shall adhere to 'al‘l voting dgreements with respect to
any insured depository institution, or any other insﬁtutiqn, credit union, bark or
agency emimerated in section 8(e)(7)(A) of the FDI Act; 12 UL 8.C.

§181 8(&)(7)(A), except as otherwise permltted, in writing, by the FDIC and the-
appropriate Federal financial institutions regulatory agency, as that term 15
defined in section 8()(7)(D) of the DI Act, 12 U.S.C. § 1818(e)(T)(D).
Cornelius Campbell Burgess shall 1ot vote fora director; or serve or actas an
institution-affiliated party, as that term is defined in section 3(u) of the FDI Act,
12°US.C. § 1813(w), of any insured depository institution, or any other institution,
~ credit union, bank or agency enumerated in section 8(e)(7)(A) of the FDI Act, 12 -
U.S.C. § 1818(e)(7)(A), without the prier written consent of the FDIC and the
appropriate Federal financial institutions regulatory agenoy, as that term ié
defined in section 8(e)(7)(D) of the FDI Act, 12 U.S.C. § 1818(e)(7)(D).

This ORDER shall be effective thirty (30) days from the date of its issuance.
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6RbEéToPAchiLNmmmYPENALTY
The Board, having 0@]181@616(:1 the entiré record in this _pﬁoeeé&iﬂ, and takirtg info
accotnt fhe dppropriateness of the penalty with respect to the size-of the financial reféou'ree’s%ifqd
. ‘good faith of R@Sﬁbﬂ&@ﬁfcﬁ;fﬁe favi;ty of the violations and such other mattersas justice may
require, heteby ORDERS and ECREE’S that: |
t.  Acivil moneypenalty is assessed against Cornelius Campbell But gessin the
amountof $200,000 pussuant fo 12 U.S:C. § 1818().
(30) days from the date of its issuance.
| The provisions of these ORDERS will remain efféctive and in force except to the extent
that, and until such time as, any provision of these ORDERS shall have been modified,
te:mﬁﬂat@Id; suspended, or set aside by the FDIC.

IT IS FURTHER ORDERED that copies of this Detision and Ozdets shall be served on
Counsel for Respendent Cornelitis Campbéﬂ Burgess, Enforeement Counsel, the ALJ, and the
Cominissionet of the Texas Department of Banking.

Ey direction of the Board of Directors.

Dated at Washington, D.C. this ﬂday of August, 2017.

/s/
Robert E. Feldman
Executive Secretary

(SEAL)

084451
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