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FEDERAL D~P'O~IT Il~T~URANCE C(lItPO]aA'TION
W,ASHLI~T~T01`~1, D,C.

too Matter of

CQRNELTUS C'BEI,L.BITRGESS,
i~.d vidi~ally and.. as arimstitution-affiliated
paxty:of
HERRII~TG BANK,
~IVIAIt1LL0, TEXAS }
(INSURED STATE NONMEMBETL B:~NK) ~.

I: Tl~'~~:20~)T~CT7ON

I3ECISI~N AND ORDER: TO
REMC7VE .AND PROT~IBIT FROM:
~I,IRTHER PARTIGIPATI~N AND
ASSESSMENT OF CIVIL MONEY"
P~NA~,T~

FDIC-14-030'7°
FDIC-14-0308k

Tliis mater is before the Board ~f T)irectars ("Board") oftl e Federal Dees t insurance

~orpox~tion {"FDIC") fo1lc~~ ng the issuat~c~ o~ Jan~tza.y 1:1, 2017, of a Reeomin~nd~d Derision

"Recommended becsion" or "&.D.".) by Aclmii~stTatve Zaw Judge Christopher B. l~c~fieil

("ALJ"~. Tle ALJ found that Respondent, ~oz~aeli~~ Campbell Burgess {"Respondent'''), tae

Ba-n1c's President and Chief Executiive'~f~cex ("CEU'"), iis~dt~.e Bank's cash, debit, and credit

cards for personal expenses fox himself and his girlfriend and attempted to appropriate c~~idends

for Ban1~ stock that he kno gly kept off the Batik's tiociks. The AL7 recamrnended that the

Responde~lt. be subject to an order ofp~ohi~ lion pursuant to section 8(e) o~the ~'ec eral Deposit

Insurance Act ("SDI pct"), ~2 u.S.C~ ~ 1$18(e), aid b~ assessed a cz~ 1 money penalty ("AMP")

pins zanf to secfii~on $(i) of the FDI Act, 1~ U.S.C, ~ 1818(1}. Fax the reasons discussed

£ollov~ing, the Baarc~ adopts ~.nc~ af~irnis tl~e Recolnm~nc~ed Decision and issues against

Res~~nde~~ a~ 4rd~~' cif K~mov~11 and Prohzbitzon a~:d Oxciex to Pay a CMP ~n t1~e amount of

~Z~0,000.

1 Because Respondent remained a member of tha Bank's board. at tk~$ time o~t~:~ hea~iz~g, the Board's
order encornp'asses'both aremoval and prohibition.



~I. I'RUCEDIJRAL ~IISTCIR'~' ANll ~ACKGROTJND

The FDIC i~utr~:teci this acf on onNove~ib~r.2~, 2014; v~~aen zt issued. as st Respondent,

..:
znd v~dually, d as a~i inshfiitzon~affiliated: party o~He~riiig B ~ Amaaril:Zo, Teas ("the

Bartle"), a Notice of Intention to Remove. frojm.:G4ff~ce-and: Prohibit From Fuz-~ber I'arti~ fat o~.

and al~Tot ce ofAssessmerit of ~ ~il.Morieq Penalty, Findings ofFact anc~ Conclusions of Law,

Or~e~ tee Pay,:and Notice o~Tlear ng t"Notice"). Tke charges in the Notice ~~icused ~rzmarily o~

R~spa~ccien~~~ i7n~rop~r eXpense acca tpxaetices. The FDIC amerzctec~ its ~tati.~e: on February ~, ,

20.16 ("Ame~.de:~ N~txce" or ".Am. Notice'') to inclu~.e additional all~gat o~is vitl respect to

~tespon~~n~'s e~~ense prac~icas -and. aiso charges that Respondent concealed t ie Bari~'s

o~Vn~rship of ceztain ~:Vlasfe~Ca~d as~d. Visa s~acl~ aid caused d vitlencls from t~ ~~ stock to be

placed into his: ~e~sQnal account at the Bank.. R.D, at 3 ? The Amended N~tzce charged that

li~tween Novem~e~ 2009 and Apxil 201 (the xeleva~ t period); Respondent recklessly engaged in.

unsafe or unsou~?d 1~ank~ug practices, breached lais fiduciary duties, and violated Regulation O;

12 C:F.R. Part 2X5: Ain Notice ~'~ 1.50-1.54.:Tl e Amen~.ec~ No-~ce also alleged t~iat, as a result,

the Bank sti~exsd losses .and Respondent ~rec~iveci financial gain or.ather benefit. Id ~(¶ ].55~

156. The Amencle~.I~otice f~.t-ther alleged that Respondent cte~nonstrate~. personal dishonesty

and a wi11fu1 or continuing disregard for the safe y ox soundness of the Baul~. I~: ~ 157.

Tk~e ~'~TC bxaugl~t this p~oceecling to remove Respo~de~t from -the Bank's board a~zd. to

prohibit kim from fiu-ther paxtiitcipation %n the banking i~idustry. R.D.. at 3; Am. Notice at 2: The

FDIC also sought to impose a CMP of $20Q;00~ agau~st.Resp~ndent pur~~a~t to 12 U.Q.G.

$18(j. Id. Among other t 'cgs, the Arne~ded Notice alleged that Respondent wrongfiilly

~ Th~.Board co~duc~ed a~. i~idepe~dent review of tf~e record, ~clucling the underlying supporting

ev c~eiitiary documents acid tr~riscrz~ts. The Baard cites to eithex the numbered pages in the

Recommended Decision ("R:D.") or to t1i~ exhibits ("FDIC Ems." or "JT. Ex.") or tra.~scripts ("Tr.").

Ebfarceme~t Co wl's and Respondent's Exceptions to the R.D. are c tccl, respectively, as ̀B~f.
Exceptions" a~c~ "R. Exceptions."



~nisuse~ Bank cash, credit; anc~ deb ~ cards for his personal use; array gel for anon-bank

e~zp~o~~~ ,(R~spa~:~lent's gir~irie~d) to use aSan~-~vvri:~d ~reclit card:attempt~~: to

~i s~.ppxopxiate stook dividends belonging to the Bax k e~eated and submitted. mat~~`ita

ina~cura~e expense records and Consolidated Re~arts of C~ri~ tiara and Income tiQ the Bank, its

'board of diretors, .and to the FDIC; and; maele°material rnisstatem~rits to the Bank's board and

baiakzrig regulators: in an e~c~r~ to cover up his ix ~corid~ct.. Arm. ~Totzc~ ~(~ 14 68 8g 111..

(Qn F~~ y I: S; 2016, Resp'cinclent fi1~d. a # e1y answer. ~o the. Mended Notice c~e~y zi

o~ atterimp#~ng td i~ nip ~~ many of the F~JIC'~ ri ateir al aIlegatioxis and:advanc i g multiiple

af-~rmative cTefenscs: ~ R~spot~c tint's Fist Am~nc~eci Answer. and L?efenses (".Amended-Ansyver"

i3r "Arri. Answer"); R.D, at 3. For exainp e, R~sponde~t insisted that he:xzaade reasan~:t le efforts

to substantiate the business nature of expenses charged to Bank-ova ed ca ~'tls and, at away rate, 7 is

e:Efa~I;s w~xe. consaste~~G with advice gratin by accountants and outs ~.e. legal counsel. Id ¶¶ 24,

(15). Respondent admitted t~ not keepia~g receipts for specific items or services pa d'f~r by the

cash t~i~t he obtained from cash-out tic~~~s, abut he maintained that this cash was used sc~le~y for

business expenses., Am. Ansyver ¶ 27. Respondent cQntende~ that the ~lacam.ent of Bank-

owned stook d v :clends in I~:s personal account was inad~erte~it, dYscussed. with the Banl~'~ board,

and.~iltamately re mbu~secl. Xd ¶¶ 16, X9, 20. ~.Zespondent assexted that the Bank did not suffer

any lflss ~ecatitse Ire re inbursec3 the Ba~i1~ far any nom-l~~si~.ess e~pe~isas and h~ chid i~ot benefit

from his practices. Id. at ~(¶ 147-148, (Ifl), X14). Re~pon~ent further a1leg~d that the FDIC's

charges ̀wexe motivated by bias against h na. ~d. ~( (2).

Following extensv8 discovery pursY~ai~t to tihe FDIC's Uiaifozm .Rules o~Pxactce.axd

Proce~.ure, a seven-day ~ieatulg was held in Dallas, Texas, betw~~n Septerriber 13 and 21_, 2016.

3 rtes ondent's Aines~ded Answer.states affirmative defuses i~ a i umbexed I st ~1) — (17), Citations to
and of Respondent's a.~£irm~tive defenses will use ~Yi:e same ~umti~xs.



R.D: a~ 3. A~:~he.heari gy the ALJ received: sworn testimony from z~aore ~haza 20 wit~~sses

i~c~ur~~ 1te~ponde~f.

Q x. J~i:~~~ily 1.1; 20.1'7;. ~11te.:A:LJ iss~~~ a .l 7~-pale R.ecQ ~tnerided Dees oii ~eco~nxnending

~ha~ ~Zes~ondent be p~ahib ~~d. from panic patiori n.~~ banking industry and be ordered to pay a

CNI~' of ~~00,~00 as assa~~ed zn die .A:~neriiled:N~~zce, Both Responde~~ and E ~foreement

Couns~~ ~X~d exceptions. On Apri125, 20:].7, E~ fore~ment Counsel sought tc~ re=open: #h~ record

~o fie its.r~sponse to Responcl~nt's Exceptions: On:rVI~y°2, 2 17, the FDIC Executive Secretary,

pursuant to delegated ~.utht city, _granted E orceinent Counsel's rilotion and furtl~~r berm tied

Res~oncten~ the oppaY~tun ty fio respont~ to En~orce~nent Counsel's submission. Qn. May 1~,.

2 17, Re~prn dent stib7nitted: ]iis Reply ixa~ Suppaz~ of His Excep~ons .ta the Adrninisttatzve Law

judge's F ndzangs of Fact, Ca~,c~us o as of La-w, Analysis, and Recotninen~ed Dec%p an. Pursuant

to 12 C.F.R. § 3OS A~O (c)(Z), fihe Execut~v~ Secretary on May 26, 2017, fransmit~ed the recarcl in

the cage to the Baa~tl for fi~a1 deciszo~. ,.

III. FACTUAL (~V~RVI~~V

The following discussion siuixm~iriz~s Respondent's misconduct as alleged in the

rie~~ed Notice a~~cl carrfll~.oxateci by supporting testimonial an~1 documentary evidence in. the

Te~o~~f.

~. C~rieiral Backg~ouricl

Founded in 1899, the ~azzk is h~adc~uarter~d in A~~:ar llo, Teas, wif1~ branches ~ Texas,

OklahQm~, and Colorado. R.I~:, at 2, 6, 154; Tr. at 1756: 22-23. Since 2002, ~e Bank u~as

pximarily owned by a holding company, Heiring Bancorp, Inc., Ama~llo, Teas ("HBI"). R.D.

at 2; 6. 'Tlie Bank has bee~7 controXled by the Bxugess/~Ce~rxag family since its incep~ia~~ ancl, at

fi11e dime of the hearing, Res~o~cl~nt's family owned beti~vee~i '10 and 80 percent o~HBI. Id at 2,

C±



6, anal 145. At all xelev~n~ ~ime~; the ~anl~ has been a state nortmexr i~~r baa~lc.~vith the FDIC

serving as its pr~na~y ~~c~eral regulator. R.:D. at 6, 154. Res~?~nde~t joined tha ~an~~ xn:199_~ and

was appointed the Ban's CE4 a~i~ Pxesidei~t ~. X002. Respo iderit is, ~~ l is owi~ admission, a

sophisticated anc3. l~ovvleclgeable business~n~. R..D: a~ ~~, .~ 1:~# 'T`r:1862-63.

D~:ririg a joint Bar~1~ exa~ vnation cond~:c~ted in I~ece~ bey 2010 by the FDIC and'the Texas

Depart~erit of Bac~k~ng ~;̀ T`D0~"); ex~:m ners discovered tY~iat the Bank allowed Respo~;~ent t

ap~xo've his own expenses: R.D., at;2. Thy e~asninexs also discovered. that.~espanclent used

~~:~Itzple Bank credit cards fvr. these expenses_ and could got g~~vnde ~ece its ~o substantiate that

such e~p~~nses were Balk-xe2ated. 1'd As a result, r~gulatQrs pe~fo med additional ~~views o~the

Bank's expense records. Icy'. Thy ~at1k'~ 2010 Examination resu~tecl in a dovwzzz~acl~ in the.

hank's component CAIVIE~S rating for management, in part, because of the Batil~'s Rack of

~o~trol aver R:~spQnc~ent's expenses. Td. at 118, Tkzese reviews ~.l~o cullnuiated in a

1V.tenio~ra~adum .of Undea~stand ug dated Julie 14, 2011.("MOU") ~~ which tf~e Bank agreeet to; '(1)

oonduct a inanagezx~ent st~:d~ ~"IVlanage~e~t study") ~o evaluate the xoles a~Respondent and the

Ba 1~'s board and (2) ~erfo~rn an independent forensic audit ("Audit"}. to assess Respondent's

expense p~actic~s and recover from Respondent any funds not used for Bask piuposes. Id:_ at 2.

$, ~espo~ndent's E~peus~ Practises

1. Respon:dent's 1Vlisuse of Bank C~ecli~ Cairds

Pursuant to Bank policy, certain Baxa~ employees were perniit~e~. ~o obtain BaYlk creetit

cards for use when traveling in the course af-~he r duties or piuchasing goad and serv~~es fr~r the

Bank. JT. ~~. 202A at 47. T"he Bank paid a1I charges'to Bari ex~dit cards through the cards'

automatic patent features.: ~t.:17. at 81. Employees, hovUev~r, were required to adequately

c~ocitment their business expe~s~s and ieunburse the Back for ally personal e~pe~ses oan the cards

5



zn a timely manner. 3T, Ex. ~02A ~t 47: The Ban's 2Ut~6 employee hancl~ook sta~ad that

"Cc~~pa~~t~ caredz"~ card ~xperic~itu~e~ ~rit~st be xeconcileel and submitted ~v th.o~ g nal receipts ~ta

the accouriting/6alance depat~me~t within den b~u~ ness ~.~ys of the statement.".:~d. Cara hoXc~ers

~hQ did not comply cau~ct loge their card or face. ofili~r dzsGxpli~.ar~ ac~xoris i~icludirig to m nat of .

Id. In respor~e to Res~oia~ent's e~pe e,p~ac~ ~e of r6utinel~ failing to provide receipts,. the

Bank's board zn~~e a nota~Ie change to the Bark's crec~t card polio ixi October 2~U8. 'I`he

a~nendecl policy ~~a~; "Corpoxa~e: ~~edYt card e ericl des dust be reconciled a~aa. sub~x ttect.

with original receipts (or other appro~~iata ~iocu~n8ntation if approved l y.~na~.agement).:..''

R.ID: at 1~ :..IZ~ mbur~e~n~nt fox certaiTi'ex~exises; kowever like meals and travel stillxequired

addi~io~al s~:p~ia rt such. as a receipt,. a notation xegarci~ng t ie ~uszxiess pure ose of tli~ caravel or

mea:7, anti; the names'of those'i~i attendance R D, a~ 9 10.

Respondenf; who possessed numerous Bank credit cards dur~szg t~e.reJ::e~ant ~exio~; wiled

tc~ comply with. e tl~~r the Bark's 2006 credit card polzcy or the remised policy issued iri 2 08.

R.D. at 53-54. Respondent used more than a dozen $ank credit cards to charge hundre~~ of

th~usaaii~s of ~:ollars in expenses, many of which appeared on their fade to be persan~l ̀in nature.

See R,D: 101-1.~2`~; see' also FDIC E~. 64A at 5. He routinely permitted -tie Bank to pay fox

these charges -wzth inadequate ar i~ac~u~ate doc~rnentatzoz~ rega~cl ng the chaxge's pur~~se,. R b,

at 1 l., ~5. He customiarily Failed to provi~:e receipts to doc~.unent the busaizess nature ofl is

~~penses. R..T~. at 18-19, 54. Tristead t~f seeking the kind of specific documentation required by

Bank ~?ol cy; Bask eanployees such as Respo~c~ent's ass starif, ~allye Beres ("Barnes");

fallowec~ Re~ponderit':s instructions to rev eva aid annotate credit card statements with generic

terms such a~ "business develc~~z~:ent." R.D, a~ 55; 100. Bates and other assist~.t~ts x~.acle

4 Moz'e specifically, an FDIC investigator found fi1~at tietwean X008 and 2 11, Despondent made

ap~ro~itna~ely $130,000 in charges that appeaxed to be pex~onal iii n~:tu~e and for RespQnc~ent's 1~enefit.

R.D, at 101-102.



z~ot~ti~~s:o~a Re~~onda~it's credit card s~atem~nts, d~~~ to having no erect l~atow3,e~ge of all the

tra~sa~tions, au..d: submitt~cl the a~i Mated statemeiats ~1%rectly t~ the Ope~afiioi~s D~pa~tment

witlic~ut additional re~e~a ~6y ReSp~icl~;~~t. Td

Tlie x~co~d c~~itams ina~~.y examples of personal charges made ~by Res~anclent using Bank

ereti~t cads-for items. such as pet cage products; alcohol ariti..cloth l~, school supplied forth s

ch lc~.re~, personal travel and gym mem~eiships fox himself and b~:s°girlfriend, Susan. Taylor

("Taylor's), anel liom~' ~~intenance. In ri7any o£these ita:~ta~ces, ar cl ~s noted above tlae Bank

paid for these personal charges based on vague ane~ ~ontextuall~ meariingles~ are iotatioi s. far

exarnpe;: Respondent ~iarcfiased a $1,6t?0 damorict brae~let for 'I`aylnr 3n.Decemb~r 2~?09'usg a

Back credit ea~d.: It.D a~C 8 r; :. Answex'~ 40< Tha pUrchas~ ~v~s described as "business

deu~~lopment;" and the bank paid the charge,. R:ID: ~~t 81 ~ Am. Answer ~J¶ 40=A~1, Respondent did

not reimburse the Bask for the post of the bracelet Gaut 1. early 2012 after his expenses wexe

audited pursuant to fhe MO€:~. R;D_, of $1; Arn. l~:nswer ~( 4~.

Likewise, the Bank x~peatedly paid for Respondent's ~~rsonal gavel (including trips with

his gz~lfriend, his ~a~ily; antl.his g rifi~:erid's family) improperly deemed business travel.

Respondent charged Elie Ban1~ ap~roxirnately $3,600 for trips that he anal Taylor tc~o~ to JPa~is,

F~atice, and Nano%, V~ ~~n.am. See: FDIC Ex. 424A at 23; FDIC Ex. 8`73A lines 350, 363,. 365

3~9; FDIC Ems. 873A ~' i~e~ 3OA~; 3Q7, 340-44. A~t~ough Respondent clamed that these dips were

related i:o his Executive MBA program v~iith tha Uni~rers ty o~ Chicago (See 7T Ex. 132A a~ 12;

Tr. at 5~2}, they' ,t~vexe not required under the prograan's e~rzculurri (R.D. at 123-24). Taylor

acknowledge. that the T~a~ao trip way a vacation for her. Tr. at 459:2123. Respondent also

chaxged more fihan $3,8 '0 to Bank cxedit cards for New Y~ar'~ Eve trips that he and Taylox took

to the ~road~:noar Report x~ Colorado Sp~ngs (i~ith ~:s cll i 1c~re~ ~ 2010 aid nth bath his ~:nd

~~



'T~.yZor's children in 2012). See..EDTG ~~. S 3:A lines 22-23, ~~6~4.07. Respondent claimed that

he was there to meet a ~anXc gusto ez,: b~.t he faxle~ to identify the. custozue~ ox ai y particulars

that ~o~ilc~ s~i~port the busi:~ess purpose; of the trip az~d, when tka.~ ~1ia~ges ~as~~e under scrutiny,

he ~ra~nsf~~red some o~:tlae e enses:ta.a I3ainl~ affil ata ,~~e:J~ E~. 407:A. Ivleanwhil~, ̀I'ay10

again acknowl~~ged that the trip was a vacatifln for hey: R.D, a~ 30: 3 J.; Tr. at 45~~6b.

addition to t~Ze Baia pang fc ~ R~spo~~ent's p~rsoxia]. ~ra~ve~~ Tap~o~r'~ ax~are, hotel;

and ~ieaJ:~ were Aso .charged to t ie Bay l~ when sl e acco npan ~d Respondent on trips (7'tr~zclu~ ng

thane firip~ mint ~ned above): R:D. a~ 9r10y 25; Am: A~nsv~e~ ~'~ 56-57 (admYtking that Taylor

accom~ariiecl him. on at least:five oce~.sio~s in. J~.0 e .and Ju1:y Zd.l~ a-~d :~x~enses, including

airfare; vv~re charged to a T3ank eorpora~te card}, Ain. Answer's J'00 (~ciiix f~i~:g that the dank ~axd

certain of'Tayror's "expex~ses inc~.irrec~ wh~l~ aecompaazyirng Respondent on his degree-related

tx~.vel fox ~e Bank's ben efit")..Respondent insisted {at vax~ aus times to varzou~ ~ouxces) that

these and sign l~.charg~s were legitrmate.beca~se Ta~1or acted as his personal assistant (Am.

Answer at ~j~j 1~~:, 109; R.D. at 29} ancUor the Bank's policy ~erm~t~d rembur~e~nent for spouse

gavel (Am. Answer at ¶'~ 10'7 109). Taylor was riezther a Bank employee iior Responden~x s

spouse. Moreover, the Bainl~'s ernpXoyee handbook cXeaxly ~ta~ed fihat the Ba:n2~ wo~xid not pay

fox travel expenses incurred by employees' spouses and was silent on ernplayees' signif~icax~t

others. R.D. at 9-10, 25. Tlie Bank also paid for T~~1or's .gym membership, tivh .eh totaled

$5,313 between 2Q09 and 2Q 12. R.D.. at ~~.

Respondent: directed others noluding Bank em~loyee~ and Taylor to make ~exsona~

purchases at Isis behest.us ng Dante credit cards. His assistant, Barnes, and athe~ employees used

Bank credit cards to purchase school books aid birthday party supplies ~o~r his children, dog.

food, ~d °vet~rinar~ $erv~tces. I~:D: at 43 Tr. '708'710, 726w'728. Barnes, who tivas traine



Respondent to annotate ~1~e c~eclit card stateme~t~, would Z~:ter annotate these and.similar

~~rchases ~n credat ~ ci statements as "supplies" for Bank acca~ti~g ~ur~os~~. Tr. '713.

L~ewise, Taylor used Baii1~ ~xecl ~G. cards at ze#a-1: stores, nclud~ig Dxlla~cls, Target, ai d

T.:T. N1a ';. ~~t cauld_i~ot preersely denfi£y the nature of these purchases including what slip

boutlit;: ~vl ~,~he bob. ~.t i~~or anc~. v~?l~y the kinci~ of deta~is tl of -would ~~pport their b mess

purpose R.D. at 33. eventually, Respondent advised'Taylor "to geC a card with [lien] mane ox~

~" I~ E~ez~ ~k~:augh ~h~ was ne~ex a l3aa~il~: employee, Taylor ~va.~ issued her r~w~i Bai~1~ credit.

ca~~, ~~ Bch she used to p ease wl~ate~er ReSpfl dent' asked ~:e~ to ~b~ ~; and the Ban1~ paid the

c~iargcs. -R ~3. at ~4.

After Ehe Banl~'s board began scruttriizi~g Respo~dei~t's cradt ~a~d p~urc~ases iri. March

2~i l7, Respondent directed one ~f his assistants, Scarl~t~e Blair ("Blair") to cancel ~o~r of his

Bank oreclit cards a~:d to inform the boaard that.~h~ etas doing sa. Blair did a~ sn~ was told aild in

a I:VIarc~: 22, 2011 le~tiex advised the Barak 1~oar~. that the cards had been cancelled: I=To~vever,

Blair did not ari~ise the Bank board that a Bank credit card had beep. issued to Taylor one day

earlier: R:D: at 85.

~1t a roinirnum, t1~~ recoxci esta~ilishes that Respondent inc~urrecl charges. for appxoxi ateXy

$2b,500 in personal expeai~e~ to Barak credit cards cluxa~.g the relevant time period. FDIC Post-

~eariiig Br. 14-~0.$

~. 1Ze~po nd~n~'s dash-Out Practices

Bank policy :also pernxitt~d employees to obtiain a cash advance for .approved bus hes

travel b~ s~btnitting a request to the cashiez. rT. Ex..202A at 45. bequests were required to

contain.. appropriate det~:i1 regarding the purpose of the :expense and had ~o b~ ~pproveci by the

Atthough E~fo~cement Counsel represent t1ia~ personal charges total of ~28,~93, we find tfiat filae
e~ib is o~ which they x~ly support a total of approxiimately X26,500.

D



;,
request a~g employee's supervisor. Id. After-thy trip was cciinpleted, tie employee was required

t~ suiamit an expense toucher flr travel voucher to determine whether the e~nplo~-ee was xequ recl

to return any cash to t}ie B~rik or lie given additional ~a~h. 1'd.

Respc~a~dez~t ~~de: xegular ca~li ~uithc~r~.wals ~roirn:~~ Bank bet~reen.2OQ8 and February

.201 ~ .(FDZ~ E~. 429A.:a~ Zj. but clid. nfl~ comply ~ fi~ tke Ba~l~'s policy. He with drew from the

Bank a=total cif $40;950 in. ~.O(}9, ~~8,80t~.:~ 2Q1(} .and: $8,0:00 in the fi~stt~o inbnths of X011:

FDIC fix: X29-A. a~ '~; ~AXC Ex. &4A at 1.5. Iu each instance; Respondent ciirecteel B~nl~

errrployees to.~v thdraw ~ c~~tai~ ~:mauzit from. the Bank's cash.accou~t and X11 out a "cash opt

tici~et" docUsnent~ng the p~tpo~ted u~~ of the gash. R:I?: °at 41-4~, 1Q5. He often did this befoxe

leaving on a:~ri~; and when h~ returned1 he did nod provide -~eridox receipts ox other

d~ci~entatiori xefilect ng how he had used the cash, :and xarely; if ever, returned.any cash for ~e-

deposzt. R.D. at 38-3~, 42.

Af~e~ the FDIC d ~covexecl l~.espt dent's cash-out practises, Responcle~.-~ disclosed ~e

practice to the Bank's l~o.arcl in 1Vlar~h 2011. He stated that it bad begin his practice to make cash

wi~lidrawals before faking trips to the Bank's branches. FDIC Ex. ~29A a~ S.

The minimal documentation that Respondent supplied daes not suppoit la s contention

that a~~ of 1~.is cash-outs were ~~ed to support Bank-related travel: For example, Respandent

p~ov decl some rec~ipt~. to substantiate the use of the $8,OQ0 ix~ cash vv thdxa`~va1s he r~iacle iii early

.201.1. The .receipts Ise of~erecl coo not appear to betravel-related or reflect expenses fihat were for

Bank pi~r~~~es (e,g., h~ provided a. Walinart receipt for dog yowls and dog food). Further, sozrie

of the receipts wexe paid fox by a exedat card, not cash, and dated a~tax Respc~nderit"s last lash

t~vrthdravval occurred on Febi-~zary 22, 201 X . FDIG fix. 4~9A at 12. Noting ~ the record sh~-ws
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that Res~ond:~~-t intended to cease lv:s gash-gut practice be~o~~ ~egulato~s b~oug~it it to the Bank

Yioa~' ~ a~e~~on: RID. at 46:.

Tvvo o~~2.espondent'~ a~s~stax~ts ~h prior banl~iiig experience e~p~es~ed concern. ~vvitli

Respan~.ent's practice of witlidrawing easfi without providing receipts. R.D at 42,: ~5, '~'r. at

800. Ode°said she was ianct~i~r ~ortal~le w ~lilie~.role in the pr~:ctice (R.17: at .45 Tr, of 800, $2~4),

and another c~scrb~d. it as "kind of scary".(R;D. at 42;'Tr.. a~ 6~9), :Catherine Glglierz

{"~bagli~rz") was retained bX tea Bank t~ conduct tl~e ~anagemerit ̀Study pursuant to the MO~CJ.

~:D. at 20. Before ape~ung lien coi ~ulting £irm ins 1999, Gh gl .e~i heel ser~r~d for seven gears as

Texas B i g Con~rn ,ssion~r ai d prey ~-~s1y woxk~d for ~. 8 years a~ an exaz~ ner and in various

r~.anage7nerit~aosit~~s ~tthe O~frce o~t~:e CoYn~troller ofth~ Ciar~ency ("QCC"~. Id Wlien

asked to ap~ne on Respe~nde~~'s ca~~-oufi practices, Ghigl eri state: "[T]his was an ux~piropex

baa~ ng practice, just to go up to the teilex window and get cash . , . wi#h no documentation. T

mean, in znq experience, I would ca]1 t1z~.t theft." ~2.D. at 38-39; Tr. at 55-56.

an.0cto~er 1~, 2~1 ~—=oraty a~ex`th~ dank determined that his cash o~.t expenses could

not besubstantiated—hes~aonderit reim:~i~ursed the Bat~l~ $'75;290 for ~Iie cash w t~Zdrawals made

in 2009 and 2'07.1. Id.; FDIC fix: 429A at 11 FDIC Ex. 64A at 15. Addi~C onal7y, Respondent

had the Bank adjust hi.~ 2010 W~2 to reflect the $38,800 taken in cas~i ~vit~idrawals th~.t. yew as

additional aizccime. FDIC Ems. 429A at ~; EDZG E~. 64A at ~ 5.

3, Re~pond~nt's Receipt of the Bank's Master~a~d and Visa Dividends

In addition to his improper exp~n~e practices, Respondent knowingly kept certain

iblas~erCard and Vzsa stock off the Baril~'s book and attempted to ap~arapriate the Bark's

~?~aster~'~i~d d~:vzdends. R:D. at ~6-5~. B~szlc consultant Gla glieri. d'zscovered the xa~:ibool~ecl sock

iia 2~ 11 when she was pe~foriniilg the 1VIanagement Study. R.D. at A~'7. Respondent itaitzally-told
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Ghglierz th~~ the stock was p'axt o"his ~~ferred compen~a~o~ plan. R.D. at 47; FDIC.E~; 56~A

at 1-~. 1~e ,ther the Banl~' ~ controller pox its board, hov;=ever, was avc~are of ~.ny deferred

compea~on plan.6 R.D. at 47. Mo~eo~ex; the 14~Ia~terCard stoal~, valued at approximately $3

~nillton, dial not appear oil the hank's booles o~ n.requ red. re~grts-t~. r~gulatc~rs: Ict a~ 46-~~; 50.

Resporideiat ~.atex ~o~icecied t~at`t~ ere indeed v as no plan and,de~i ~d ever ~a~ ng that ~ ~~e ~vvas.

RD, a~ 7-49.

~1r~~rnd.the sauce time, Randall James ("James"}, a cc~-►isultanfi chatgecl ~threvie~v x~.g~

Respondent's alleged d.eferre~, com~en~atio~ plan, c~ seovered that $'x,'786. 0 ~ 1VMaste~Card

divide ~: cheeks had: begin deposited in Respondent's pe~rso~al account at the Bank. R.D. at.51.

At-tli~ hea~g, R~spai~~lent'. s as~xstant, Barnes; identified a deposit dated 11~Iay ~,8; 20:10; which

included a ~Iaste~rCarcl c~iv~clenci check of $J.,446.~0. She testified that several of these checks

came i~ within a week anc~ that she deposited 1:hetz~. into Respondent's personal account. R. ~. at

47, Respondent de~i ed that he gave the. checks to Barak emp~a~ees for r3epos ~ into his personal

account and blamed ~iis assistants for du ng so b~ mistake. ~t:D.. at S~..At James's uarging,

Respondent eventually ~ai.~drevc~ apparoximat~ y .$7,SOQ in dividend ~xoceeds frorta. his pairsoi~al

aceou~t avid x~-d~pasited them into aBank-owned accou~t..R:1D. at 51.

rame~ a~s~ to~.cl Respondent that the MasterCard ar~:d Visa stock needed to ~e l~ool~;;c~ on

the Bank's balance s~iee-t and that ~espondenfi needed. to inform ~e Ban`~'~ board about vvl at dad

happened. ~.D. at 51. 1Zes~onclent resisted aaid blamed the Banl~'s Chief F acial Offi~~r for

failing to bank'the stock. R.D. 50. Ultimately, ho~weveir, Respondent discJ.ased the MasterCard

s V~Ihen asked fo.r a copy oftlie.cleferred co~r~ p~~~~~ art piari,. R~s~ondent was ~:nable to produce

anything more than a spreads Beet highlighCing ari entry titled "Value :of Deferred Compensation" for

2011 held by the Bank's molding company. R,D, at 49,
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aricl Visa. stork arid. t~:~ IVlasterCard di~zdend ehecl~s t~ the ~~k'~ b~arc~ ~~ a ~zeeting an August:

26; 2QI1. JT; Ex ~~.A:a~ 6 . t tie meeting,l2espondet ~f'c~xiecl the Bank boa~cl. about cer~~i

valuation issue, but ~ail.ed to disclose ghat the -shock had not been.on thy; Banl~'s ~bo~ks fQ~ ovex

five year: Id . He also told the Bank board that his. seerefa had 'been de~ao~iting the dividend

cl ecl~s in liis acci unt v~ithout his knowle~;ge for the past several g~arters...~d. He ~Jae~ placed

~ie~~~e the B~sik l card a ~:esolution "app~o~v[ing] t ie manner iii which GEO Burgess has handled

the pxocess fo date re~~rd ng t1a~ IVlasterCard and. Visa-stock: n~at~er~" Tlie resolution passed by ~a

~ia~an~nous vofie..~d

C, 'Thy ~ar~k~~ar~~s ~~spou~~ and Res~onde~t's ~e~t~~~e~t

Purs~xant to the Nt0`U, the Back hied consultants to ~e~f~rmi ~tv~o studies meant to mope

c~~sely exatriine Respondent's pr~.etices=the Management ~tudy:and the Aucii-t, Ghiglieri's

Management Study, presented to the Bank board: in August 2011; found that tine Bank's e~i~ti~g

org~nizatian; with every senior person xepoz~tang to Respondent, 'eras dysfunctional. R.I3. at 21.

Although it credited R~spond~nt as a" s a y" .responsible for the "lion's share" of t1~e B,a~nk'~

growth during the recession, the 1VIanagelnent Study also found -ghat Respondent dominate. the

Ban1c board aritl managexxi~nt team. Id: For examplea die Management Sti~~y noted that the

Ba~~ik's board vwas in~fFective in st~pexvis ng management and allowed R~sponc~en~ to ovea'vvvb.~lm

the ~ank''s beard during meetings and proceed with plans wit~ioizt ai~equate discussion. Id. at 22.

The Managemenfi Study also noted that there was a hYgh turnover rate in. critical poszt on~s, three

senior staff had no prior bask ~:g experience, and fhe bank had inadequate staffuig in areas of

concern ~o b~.nk regulators. Id. at Z1~~2. rn elosxng, the Managemen t Study recommenced: fiJ~at

~ At the time of tie Management Study the bank's board Consisted of four Burgess fainrly nieznbers and

four o~tszde directors. R.D. at 21.
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Re~~onde~t be restricted to :ir~a~ters. of strategy and: be repl~cecl as Pre~ic~ent itfi ~n e~p~rzenced

bank~~ v,~ho would be in charge. of the c~a.~ today fune~t ans of th.~ Baiil~.

'~h~ A,udit, conducted by Padgett, ~t~ateman~ & Co. LLP {"PSC"}; tookplace over ~ev~~a~

stages that s~ac~ . fed a.craft ~n~. dial. ~epo~t. The draft report determjned-that $149,{300 ~-

e eases were charged to Respondent's Bank credi~.card fir wh-ic~i na receipts were ava lable—

meaning P~~ could no-~ dete~na ~~ if ~h~y ~ve~e dank-~~latecl. Tr; at X74; FDIC Ex. 6~A ~d see

~t.L~: at 91: ;As..axesutt, Respondent xel~.liursed t ie Ba~il~ for tkese e~per~~~. Id at 92: Ori,Apx 1

1 ~ , 2'01 ; ~.ud toffs presented t ie Balk s b~a~d with a list af' questioiiabl e charges that Respondent

would got agree to reimbut`se. Id JT. E~;151A, A.t l~oa~ra xriee~mg~ in February as~d April 2012;

t] e Bank's board ended u~ ratify i g many of these .remaining: expenses as Bank expenses

no~twi~ sfand ng the lack of dt~curnentat oii suppnrfing this determination. R.D. at 2-3; 5, 92. As

a xes~lt o~t.~ e Bank board's actions, the ~ina1 Auel t xepbrt resolved the matter by c~~ntifying the

questionable eharge~ axed debits a~ having been iatz£~ed by ~e Bank's board as business expenses

~vvsthout supporting documentation. R.D: at 92.

Even after the critical findings in the IVtanagement Study and ~t1ie Auclit wexe. reported t4

the- Boar~:y Responde~it corit nu~c~ to .run the Bank. Meanwhile, follovv~ing a Febrcia~y 2012 j oint

FDIC azicl TDOB examination, the Bank's ~.anageznent cornponen~ was downgraded yen.

fixrther owi~.g t~ the hank's Zack of co~.trol over ltespandent's spaneli~g...Amendec~ Notice ~t'~

130; Arm. A~s~~~c at ¶ I30. Finally, eight ino~.ths after the I~Iariage~nen~ Study recommended his

removal from the Bank's day to day 'operations, Respondent resigned. as the Bank's President on

Ap~i1.2, X012. H~ xe~xgned as CEO oxz Jane 19; 20.12.,. R.D. at 92~9~; 138. He remains a

xx~ember of the Bank's lioarcl and HBI's board: R:D. a~t &, 1.5~.
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After Re~p~ndent re~Agne~. li~~ leaelership positions, the B.axzk's bo~rcl continued to

ii~rxv~s~igate Respondent's expe~,s~ practice. R.D. at ~ 38< ̀ In a° r`iily 20, 2012 le~te~ tc~ the Sam's.

bciaid, -lie FDIC acid TDOB stressed ghat zt.u~as ~~it~cally iit~.po~an~ t~iat the board o~tairi

~e rnburs~~erit fox R.e~~avnclent's non=bank related. expenses. 3T. Ems. 80A ~t 3.. On Decernl~.e~ 7,

~OX2, after ~t1~e B 7s bc~~rd v~a~ also unable ~o asc~~ta'~n. a business pr~rpo~e for the expense

fagged by PSC, the.B 's board a ~~~~ct Resp~nden~ to ~a~ ane~c~tiate~i gum of $238;650 to

the Bank ~.s rein purse rent fbr ~ portion of'~.e expenses ~~ at:~espaJa:dent agreed were nod Bank

~elat~c~.~ ~'~`~ Ex. 139A a~ ~ .

IV. ANALYSIS

~: .~~. removal arici ~'rohibition Order Y~ Warrante+d.

Tle Board. inay inlpos~ :a ~e~n.oYal and: p~ofi~bit.on order if a preponderance o~'tJ~e

e~id~nc~ ~~:ovcrs that Respondent engaged iri prohibited conduct (misconduct); the effect of which

was tQ cause the Bank to suffex f nanc al. lass ox damage, ~o prejudice or potentiaLl3r prejudice ~Ii~

Batik's ~e~o~it~~s, ~r to provide financial gain or other benefit to t ie Respondent (effects); and

Respo~derit acted ~vith personal dishonest- ox a ~w J~fwl ar coast ~.uing .disregard for the safety and

soundness o~th~ Banff (culpal 11 ty). 12 U.S.C. ~ 18l 8{e~~1); badge v. Com~~oller of Cur°~ency,.

744 F.3d 148,1562 (D.~, Ci~r. 201'4) (citing ~~offztt v. F.UIe, Z00 F:3d 855, 862 (D;~. Cir_.

2Q:00)), The B.oa~d finds that Respoi~de~t'~ actions during the relevant pe~tiod satisfy these three

elem~~ts aid concludes that a removal and proliif~xfi on order is warranted.

~. 11~~co~duct

g In a January 29, 2013 Ie~ter t~ the FDIC and TDOB, Board member William IvlcKinuxey defends t ie

settlement figure, noting that it was a "negotiated ~igcare,"meant to satisfy the concerns of the FDIC and

TDOB, agd settled upon ~n part because Respondent agreed to pay the sum immediately. JT. Ex. 131A at

1.
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M ~cc nduct u~d~x sectio~i $(e) consists o~ either (1} a violation of any la~v~ or regulation;

~2) part ~ipa~ Qn in and unsa~~.~~ unsound baz~l{ing practice; or (3) breach of fiduciary duty. IZ

U.S.C; § 181:8(e)(~}(A). Responden~'~ use of Banl~ funds for person~.l expenses; without

p~o`~rding timely disclosures and r~%rnbursernents~ clear y bxeach~cl ] s fiduciary duty to the

Bank, anei ~c~nst tines azi t~safe ancl; uns°ourid~ pr~:cf~ce. To the ~xte ~t.Respondeiit defends I is

cDn~uet b~ asse~ti~ g an intuit tc~ repay the funds he received from. the Bank; his conduct ais~

would violate Regula~on.0, l~ C.F.R. Part 21,5, which impa~es certa~. r~qu~rements on

ex~ensi~ns of cre~i~ to. Bank insd~xs ~hat:wexe not met here.

~1~ the Boa~r~. agrees with ~e AI,J that Respondent.engaged in all three forms of

m ~cari~luct, tie Board concludes that a~iy o~.e of tf~em would be sufftc ent to su~polt impost on

cif a removal and probibi~ion order ]iere.

a. Breach of ~'iduciit~ry Duty

As Presi~~~~, C~4 and a ciix~c~~x o~'th~ Bank, Burgess owed a duty o~'loyalty to the

Bank. ~~~,Seadman v. C)TS, 3'7 ~.3d 911 933 (3d Ciar:1994). At its most basic; this duty

zncludes an, obliga~ioan to act ~ go.oci fa7th ~nt~ fi the hest interests of fine Bank. See zd. "Self

c eali g, conflicts o~interest, or even d vicle~ loyalties are ~~cans scent vvzth fiduciary

responsi~b liti~s." 1Ulichael v. FDIC, 68`l F.3d 3.37, 351 (7~Fh fir. 2012) (quoting Howell v.

.N.fo#o~ola, ,~nc., 6~3 T.3d 552, 556 {7th Cir. 2011)). "[when directors and officers p1ac~ tl~e~r

pex~ona~ t~texests above tl e -corpo~af on, or utilize corporate reso-~tces for personal fain they

have commuted a serious breach of their cotntnon law ~iducia~y duty.~x .14~citt~i^ of Stolle, 1992

WI, 812724 (~`DIC ~`e~. 18, 1992).

The duty of.loyalty also encompasses a duty of candor. Thy duty of cai dar regiures

`~co~p~rate fid~ciaxi~s C~o~ d ~clase all material nfoxc~ation x~elavant to corporate decisions from
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tiv]i ch they may derive a personal benefit." Seielma~, 3'1 F.3d at 93S n. 34 (q~totattons omitted).

In connec~io~i with this duty, a liank ficiuc any' dust disclose "everytli ~tig he knave relating to f1~.e

,_
transaction," even "i~:riat-asked." De ~°a ~'~en~~ v: ~'D~C, _332 F.3~.12.0g, 1222 (~ Cif. ~~0~};

see r~ls~, l~Iachael; 6&'7 Fad at 350:

The record in phis ease establishes that dtariiig the xe~e'v~nt:~reriod,9 Respand~nt engaged

in nurnerou~ ins#~.nces cif ~e1~ dealing by using Bank funds ~o~ ~~rsonal expensed through cash-

outs. and:Ban1~-i;s~ued eredi~ cards. Respondent failed to ~iisc~ose the nature ofth~~e expenses or

~~~ .~a~s~ the dank for them ur~.~il he was confronted about-his-practices several years after many

of the expensc~~ were incuxred. R,D: at 81. Respondent also- trained his assistants to report hip

expenses under vague business-related categories (Xd. at 5S, IOQj; but h~ prodded na

d:t~c~aane~tat on to suppoirt the business:na-tur~ a~the expenses. Via'. afi 18-19; 54, Respondent's

~n suse of Bank finds and lack cif candor with respect fio l~.s expenses constitute la~eaches of

~cluciary duty.

Despite tlse clear evidence of self dealing and lack of.ca~dor in tf~i~s case, Respondent

argues that the Board sJ~oulcl find no breach of fidt~c axy duty because his misuse of funds was

~:ot ̀`n~ate~ial" to the Bank's ovex~I1 finat~ciai stability. R. E~~~ptions at 14-15. Extrapolating

from the pxi~cipla that ~ fiduciary must disclose all "material" infoi7a~atioi~ to comport with the

duty of candor, Respondent contends that only breaches bf fiduciary c1~iCy "xi~aterial" to the

Bank's fina~c a conditifln can support imposition. of a r~moval.and prohibition order. Id,

~e they the plain language of the stat~ite nor tie case law supports such a eonclus ~n.

g R:espandent takes exception to the ALJ's reliance oin certain evidence ire-dating the xelevant period in

the Recommended Decision. The Board f'uids it unnecessary to rely on #hose'sources to support its
d~c ~ on, rendering Respondent's exception moot.

~~



Respon~l~~:~ .a7rgues. that no breach of fiduciary duty ~hot~ld ~e recognized here based ern a

statc~t~ ei~t in Golf ~'eder^al ~`avin~s c4z L~aan ~ss~o~zcttion: o~Je, ffetson Pa~rsh v, ~TSIo ] -~i ti ag

`` safe or unsound practice" to practices that threaten abank'-s. financial- condition. See Cru~f

.e~`~d, 651 F:Zd ~.t 265. This argument is flawed far several seasons. First, Gu~Fede~r~Z

addresses only ~h~ d~ ~ on_af air "unsafa o:r un~oui~:c1 pYact~ce" and does not address ~i~eaches

o~~tcluc cry duty. Zn addition, even.if Golf Federal could be construed as restricting the

demotion of l~r~ach o~ f~t~:uciary c~it#~y; the decision recagr~iaes t~~.t the "careless control o£

eXpe~ses" is an obv~ou~ e~aple of an unsafe ox iansoiind. practice. Id. at ~b4 (cig .1:12: Ca~g.

I~ec. 2f~7~ (1966}x, G~1f Fed~ar thus provides no basis for liolcling that a breach o~ f c~~cia y

duty must pose a risk do a bank's ouerall ~inaneial coi~ditzon to satisfy' Abe "miscancluct" ~le7n~~it

for imposition of a xeznoval and. ~rohibitzon order.

RespDnde~~ a1sQ ~ sp~:tes the extent of his use o~'Bar~k funs far ~ers~nal e~enses,

~:g~.ing tJiat Mere is no de~iiit v~ to-~a1 in the record, and that the evidence is Yns~cient to

conclusively determine whefl~.e~ the expenses were per~ona~ a~ Bank-xelated. R. Exceptions a~

~0-44. Although the analysis in the Recommez~d~d Deczsion is less ~a~a a model of claxity, the

Ba~:rd finds suffi~ie~zt evidence iri the xecord to support a cnnctus o~ fiat Respondent used Banl~

credit :cards and cash-opts fog personal ex~anses~ faded to prop~~lq identify the expenses as

per~ana~, and only reimbursed the Bank for some of them. when flee issue carne to light several

years later. Between 2QQ8 and 2011, Respondent made approximately $130;000 ~ cliargas that

appeared to be persona) on their faca. R.D. at 1 D2. Furthez, Res~o~dent dlel ~.ot ~e mbu~se the

Bank for.pe~sonal expenses £or two to four years after the charges were incurred, axxd then .only

~vh~n the charge was brought to Respondent's attention. R.D. at 81.

~0 651 ~.Zd 2S9 {~~h Cam'. 1981).
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~ 1aile the $130~0()D tatal includes expenses incu-~xe~. guts cle ~e relevant per~c~~, the_

r~cti~d cnrita~ s 5~f~ic end evidence of expenses ~with~~ "the relevant period: ~o support fhe ~pax~}

~,or~c1`u.szci~ that Respo~ c end breached liis fiduciary duty to the Barite. As Enf'o~ee~ne~-~ Counsel

detailed in their Post=~T~ari~g Brief, the most obvious ~erson~.l, ckz~r~~s during the relevant

period, not xxcJudzng cash.-outs, tot'alecl approximately $2b,5C10, and. iii~lucled char~~~ far jewelry,

v~ca~io~ s, b:+~m~ am.aintenance, sc~oal supplies, gym: membe~rs~iips het care, clathir~g, pxese~ts to

family m~~. begs, dependst~t-care; a;nc1 oilier clearly personal items.:~`~7~C Post-Hearing Br. at 14

20,

R~spcind~~:~'l ~:~ either offered r o explanation for or adrriitte~ tke personal nature of mangy

of these expenses, anal ~e c10 no#find. his "U-c~siness" justifications fog the oth~r~ to be

cr~dib~e. Fair ~xa-rnp1e, R~sponde~t has no explan~.tion for Ells identification of a $1;600 diamond

bracelet fox Taylor as a "business clEvelopme~ ~" expense other thin zt was inadvertent. This

explanation is ~t~.de~~inec~ ~y his failure to promptly corxect the mistake or reimburse the Bank

until more than two years Later. R.D. at 81. S~ add Lion, Respondent's argument that his

Bxoacl~aaor Re~oat~ e~enses were incurred clur~~g tips to meet a customer is undermined b~ the

fact that he has never identified the name of t1i~ customex and that he brought hip and Taylor's

cliilc~ren with hi~ii, and ha ~ransfe~r~d some of the expenses to a Bank af.~liate when -~h~ chaxges

came under scratiny.

In ac~clit onto these personal expenses, Responcl~nt received cash wif~idravvals of $3 8,804

in 201 fl and ~~,~00 yn carry 201]:, for wk~ch he provided no business gust ftca#ion and which he

ultimately ackno~lea;ged a~ personal in nature by Having the Bank adjust ~iis 2010 Vij-2 to report

~t~te cash as "additional iiacome," asicl re ~nbur~ing ~~ie Bank far the X011 ~thdxawals. See FDIC

Ex. 429A at 11-12. Although Respondent argues in his exceptions that the 2414 withdrawals
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were related to his buss tress ~aveJ (R. Except o~ ~.~ 46-47j; this explanation .s not credible. Ore

a~ respondent's assistarifs t~st~~:ed° that the amounts of the ~a~h withdrawals were "octd" given

~~~ 1eng~Yi and. location of Res~a~~~~:~'s trips {T~. 800:G), anc~ the ~v dcnce s~i~ws t~at:man:~ of

his trip-relateel expenses were cha~geil to Bask credit cards cl were not paid in cash.

Respondent''s actQ~ls wzth xesp~ct to the Bani~'s MastexCa~d. and Visa stock provide

f ~tl ex support for finding that Aes-pa~.~entbareached his fi.duc ~y duty to the Bath, GI s ~ctioxxs

s~iow an attempt fip appropriate the Bai~il~'s cliv c~ends far his personal use. Alfihough Resport_~~nt

agues rn his exceptions mat hip receipt of the Masta~Card div c~en~~ was lnaduertent,11 this

cl~. m is i~ot credible in light of the use o~the stocl~-to funt~ what Respondent ide~tifie~. as a

"deferred compe~.~ati~n plan"—a"plan" for which tli~~e is na documentation and of which the

Bank"s controller ~a~ ~.in.a~va~e. R.D: ~8-49. 2

b. Unsafe and Unsou~.d ~'ractices

An unsafe or ut sound banking practice is ona that is "canl~ary to gone~rally accepted.

standards:~~p~.~t~.ent operation" whose consequences are an. "abnormal risk of loss or l~ar~m" to a

bask: Michael, 687 F.3d at 35~; see alsa Seia'man, 3fi F.3d at 932 ("imprudent act" posing an

"ali~oxmal risk of financ al lass or clam.ag~ to. an institution, its sha~reholclers, or the agencies

administering the insurance funds" is an unsafe axed unsound prac~ic~~. Because of their inherent

danger, breaches of fiduciary duty also constitute uxzsafe and unsc~u~d practices. See Hofftrtan v.

FDIC, 912 F.2d 11'7 , 117 (9~h Cir. 19 0). In particular, self-dealing is co~idered both a

breach of ~duc ~rry fluty and an uzisafe oar u~saund practice "t~ecause ofthe conflict it creates

1i R. Exceptir~ns at 35-36.

12 Respondent argues i~ his exceptions that he c~iii not owe a:~ducXary duty to regulators, so the ALJ eTret~

in ~indi'~zag a ~reaeli of fiduciary based in past on Respondent's lack of candor with regulators. R.

Exceptions at 15=16, Because the Board finds more than sufficient evidence to support finding a breach

o~ fiduciary duty based on Respondent's self-dealing and lack of .candor with tlae Bank, we do not rely on

the ALJ's findings related to Respondent's lack of candar with regulators.
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between t}i~ ~terests of the institution and-the interests of an ine~v dual." Id. (cuing Fist

National Bankr~~Lainar~~u.~ v. S3rtith, b~ 0 ~.2d 1258; 12{5 {5th fir. 19$Q~ aucl independent

fia~r~e~,rflss'n of~Inz v. Hermann, 613 F.~d 1164, 1 :68 (b:C: C x..1979)) see also Gully v..Nat'l

~'redi~ Unron Azlm~~, Bd , 341 F.3 d 1 S5; 1:~5 (2d fir. 2003) (aF~i~i~iY g fii dings of brea~l~ a~

fiduciary duty and unsafe and t iisou~t~ practices based. on a cxedit uia on manager's failure to

followup aftex beccim n~ aware ofher f~.fiher's m7suse of a-credit union cx~~~t cart'. Thus,

Res~~nd~nt's s~xse of B funds fair personal purposes a-~el his con~uat with ~espec~ ~o the

~1Taste~Carc1 and ~i~a stock ~oa~tztute _~ asafe and unsound p~act~ces as well as ~bzeaches of

fiduciary duty. K~a~ra~ v. C)ffice of Thr~t Supe~iszon;104 F.~~. X1'7, 4~1 & n.2 (D;~. Cir. 199'7}

('I.k~e sanxe aetma~ be 6.otli.an urisafe:a~cl unsaundpx~ctice and a breach of fiduc~q c`~ty).

~2.espondent again relies on turf Federal to challenge the A~;7~''s finduig fiat he engaged

in unsafe and unsow~d practices. His relt .ce is misplaced. As dzscusseci previously, gulf

Fea'er~l recagniz~s that the legisJ:atave history of the ~Z)I Act expressly identified "careless

eo it~ol of expenses" as ~ qui~tessentlal example of an unsafe or unsound practice. gulf F~i~.;

651 F.2d at 64. Thus, die Gulf Federal limitation does not apply here.

;And even if it did, the Board is not bound by ~uZ~`F"ede~al, ancl. it:cleclines ~o apply ~la~

Gulf~`ed~~al ~tanda;rc~ here. See Mattes of t~danis, 20 4 WI, 873St?96; at *3~~5 {QCC Sept. 30;

2014) (rejecting the ~ret~F`ede~al standard atld e~pla riing why the Law of the Circuit Docfir ne

did not bznd the OCC to apply i~), Gu~~'eder^al's "financial condition" limitation appear.

no~vhexe in ~:e statute .a~:~. is nod supported by the legislative history, which states only that an

"uusa~e or unsound. exact c~" ~s "contrary to generally accepted stanc~arc~s of p~tudent'operation,"

and, "if continued," w~u1~. dose ~. "abnormal risk of Ios~ or da-mag~ to are ~nstitut~on, its

~ha~eholders, or the agencies adx~iuistering the insurance ftaunds." 1l2 Cozag. Ric. 2~A~'74 (1960.
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TJ~s c~e~in~tion does not speczfy ~ ll~a:~n~.rii lass th at mist lie met to render a practice unsafe or

u~sou~:ci. The xi~k of loss need only be "abnormal:" A practice of kabiti~l~y using dank f~:ds

fat' personal expenses poses a~~ "abnorta ai:,risk of Toss" fifl the I3anl€ Qf.the.n~os~nbvious sort.
13

Although the lr~~s to ~. °b~~nk from one ent~pl~y~e's.mi:sus~ of bank fi~rids might be small ri

proportion to t1 e: bark's total a.~sets, the Bo:ar~ concludes that it vwotild be ucflnsiistent v~ th

Congress's intent to diem oily Uzi sappzopr at on l~;rge enoug~i to drive a banl~ to the brink.of

iiasaiv~ncy as "unsafe dr unso~id" Sueh a r ~1e would lead to tt e absurd exult that a.bauk

~~nplo~ee ~oul~. steal mil~ions.:frora~ a large bank but oily a few t~iausand from a sma11 bank

wztho~t being .subject to the FDTC's enforcement authority. Tlii~ i~ nod:, anel cannot; be the rule.

c. Vitol~tza~ of Regulation O

Although Respon~en~'s use Qf Bank credit cads was clearly impropex and

appears a1~in to. outright theft from the Bank; Enfaraemen~ Counsel alleged only violation

of Regulation O in t1i~ Na~tice. Regulation O sets cextazn li~in is aaxd xequireii~ents fv~

extensa.c~ns of credit between financial risk ~,irtions and their executive of~icexs, directors,

~r nciipal shareholders, and their reJ.ated interests. 12 C.F.R. Part 215. Pexsonal. charges

on a ~aiik-owned credit caxd may constitute an e~en~s on of credit subject to R~gitlation

O if ̀`the anmoutit of outstanding p~xso~al charges raaade to the card ~vhe~ aggregated with

all o~h~x i~c~ebtedness af~he insider that qualifies for the credit card excep~zon ~ section

215 3(b)(5} of Regulation O exceeds $15,000." Federal Reserve Board Interpxetive

13 fee, e.g„ .Matter o, f S~aba~donis; 2016 ~VL ~20J.948 at ~`:5 (FDIC 1VIay 10, 2016) (holding mat t~J1er's
embezzlement of $119,202 involved violations of law, nns~fe and. sou~►d backing practices, and a
breach of fiduciary duty); Matter of Vikre, 2Q09 WL 2477'750 at *3-*4 (FDIC June 23, 2009} (holding

that dank president's conversion of $62,630 of bank funds to her otivn benefit constituted an unsafe and

ua~:sou~d practice and a breach of fiduciarX duty}; Matter' of 1Ylajkct, 2007 WL 4698593 at *2-*3 (FDIC

Oct: 16, 20Q7) {holding that baz~lc controller's conversion of $'72;70Q of bank funds to his own use

canst tined an unsafe and unsound practice and a breach of fiduciary duty); Matter of Bennett, 2004 WL

2~8~944 at *2-*3 ODIC Aug. 16, 2004) (holding that accounting clerk's embezzlement of more than

$70,040 constituted an unsa~'e azid unsound practice).
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better, 2:QQ~ WL 4 09657 (May 22, 200 . I~i.aciclit on ~.uinclebtedn~ss of $15,0 0 ~r

less maybe sul aect to Regulat opt O if the ndeb~tecliiess was su~6ject.to "prim or

iiaclividual clearance or approval by the ba-nl~ " or vas incuxred ender terms tliat:are ix oxe

~avoral~le than those offered. to the general ~Stibl c. l:~ C,F,R. § 215.3(b}(5).

V+~e agree with the ALJ's co~clus on that Responden~'~.conduet v ola:~~c

regulation O; R:espand.e~t argues that the ~ersnnal expenses he charge~._:to Bank creel ~

carols v~e~~ mot "extensions of credit" because They we~~ "Iess than. $ ~ 5,OOa a~t ariy owe

tame ou~stand~ng." R. Exceptions at 19. W.L~ 7:e this sri~:~ tech .~ caXl~ die trae because t1 ~

B.a~ik reg~alaxly paid the balance on Respondent's credit card, the r~cQrd shows t11at

Res~r~nclent iicl:~rrecl, ~.t least $ 5,500 i~ personal charges with o~1y limited ~epaymes t

aver the course of several years. W~ fil erefQre co~clu~e that the record suppox~s a ft~acl%tig

t~iat Respondent's total indelatednes~ to the Bank exceeeled the $].5;Q.00 fk~reshold.

lo~eover., even if thexe were some questzo~, as ~o vcTh~t~ear despondent had excee~ect the

$15,000 tla~reshold, these ~ no evidence that Respondent's personal charges were incurred under

~ertns that were got mare favorable than those offered to the general public. `Y'[IT,jse ova bank

owned credit card by art insider for personal ~ulposes may vio~:a~e the market terms xequ r~ment

~:~:Regulatiaz~ O.af~he caxd. carries a lower interest ~a~te or hermits ~. longer repayment period: than

efln~~~r~`b~e consumer credit offered by the bank." F12B Interpretive Leiter, 2006 WL, 45~9b57,

at *2. Although the ALJ d%d not specifically address t~i~ z~st~e, fhe fact ~tllat Respondent made a

Iarge n.~mber of pexsonal charges ovex ~1ie course o~ several years, and repaid only some of those

charges w&en quesl.7oned; suppoz~s a conclusion that Respondent's indebtedness ~>as incurred

uncl~x tezxx~ls. signtfi~antly more favorable than those offered to fifi~iie general public. The failure to

~pQse the prevailing interest xate and other generally applicable teas on Respondexat both
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brings h is imdebt~cla~ess outs d~ the cretlit cant. exception and constitutes a violation of

R~g~lat o~. ~; fee 12 G.F.:R. ~ 2i.5~3(b)(5)(B) 12 C.~:~Z § 215.4(a){1) {"No member bank ~aaa

e~texid ereilit to ariy i~as :dyer. of ~e b ..: iiz~less -the extension of .credit ..: jiff s nia~ e on,

s~~bsl:az~~ ally the same texxn~ (ncluei ng i~ ~er~s~ rakes and collateral) as ,.. tkose prevailing at the

tinge fox cfl7npar~ble txansac~ ons ~6y t ie bask with other persons that era mot aover~tl b~- t]iis ~airt

and wl~o are not emplQged.b~ the ~~ar11~ ',)

~, Effects

Tc show that mi~coneluc~ hacl t ie ~egiz ~recl "~~'fect" t~ .~ dose ~ r~,nio~>al and prohibition

c~x~-er, E~orcement Co~insel ~'nu~ show that {7) ~I e B.anlc "k~.~ suffered ox wi11 pxot~ably`suffer

financ aX loss ar athe~_ clama~e," (2) the interests :af the Ba`nk's depositors "have been ax could be

prejudiced;" or (3) the ~Zespondent ̀`received financial :gain or ofiher be~e~it" from his

misconduct. 12 U.S:~~ ~ ~ 8 J:8(e)(1}(B)(z). because tie Board finds that the reco rd c1~arly

establishes the R~sponclerit's ~tzianc al gaixi anci benefz~ ~:oin his misconduct, we. weed not

consider the other types of efFeats: Respo~den~ clearly received ~u~ancial gain from his

misconduct b~ using Ba~l~~owne~ exedit cards for at least $26,500 i~ personal charges and

receiving ~46,80Q rri cash for pexsanal expenses. Eves. though Respondent later rei~nburs~d

some of these funds when.co~.fron~ed, -t1~is does not affect ~lae ~3oa~rd's conclusion. ~I at

Respondent benefited from: his misconduct, See Nfa~et^ o, f Michael, X010 WL 3849537, at * ~.~

(FIDIC Aug. 10, 2Q10) ("[B]ecause they had use of the funds in the Fnterim, Respondents

benefited from the x ~iscondtact regardless o~~he~hex tk~ey ultimately repaid and of:tlse

wrongfully ob#wined loans,"} rzff'd',11lichael v. FDIC', 68'7 F.3d 337 7th fir. 2012}. 'I'h~ $oard

tl~exefore rejects Responclerit's exce~ation to the ALJ's effects finding. R. Exceptoa~s. at 2X

3, Culpability
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C~ilpabil ty, for ~ popes of ~ec~ion Y 818(e), can be ~howia. by personal dishonesty or a

"~v 11fiu1 or coat liu ~g di~regaxd'° ~o~ the safely aid so~z3clness o~'~Iie f"inauclal inst ~ition. 12

U..~:C. § 181$(ej(1)• "Fe~~p~al dishonesty" ~efe~s to conduct'evide~cng "a dispi~sitionta'le,

cheat, cle~raud, misrep~~sen-~ or. deceive; ....a Iack of s~ra~ght~o~wardraess and a lack of a~xtegrity."

lf~i~~ia~l, 687 F:3d at 3.51(q~o-ti~ig tlfa~e~ of ~Yatts, 2d0~ ~VL'3~.~5~~f5, at *7 (~L?IC Aug, °6,

20420. "W'i]1fia1 disregard" i:s "delzb~rate conduct that :exposes ̀ the bank to abnormal risk of lt~ss

o~ harnn contrary ta.prude~:t ba~lcing practz~es."' Michael, 687 F.3~ ~.t 352 (quoting De La

F~ente, 332 ~`.3d at ~2'~3),. "Coy t nixing d srega~rcl"~ ~s "condt~et that leas been ̀volunfiarily

engaged :in ovex a period of tuna w #~. heedless incl ffarence to the prospective consequences."'

.~I~ichael 68'7 F:3cl:_at 3S3 (quoting ~~~~ih'v..FDIC, 34 JE.3d 956, 962 (1Q~,i, C~~ 1994)).

"A~~liough inaelve~tence alone i.s not sufficient to establish c~Ypab~lify, recklessness suffzces ~'

ra.'4

The hoard finds that Respondent's behaviar e~liibited all three forms of culpability; any

one of which wotald be suffieie~t. For a ~el~vant pe~ocl ~pa~it g several yeaxs, lZespondent used

Bank av~med credit cards and cash vaithdrawals four pexso~al expenses. Respon~e~.t e~~tla~r m~~e

the charges lvmself, or directed others to do so, and the-reca~d supports a conclusion that hip use

of bask Minds was deliberate. Re~poz~dent does not contend that he was unaware of the chaxges

or withdrawals, a~.d his assertion that he reasonably belie~ad that they were for b~s~.ness

purpas~sl5 ~ got credible in light of the nature of the items purchased, the frequency wzth w~iich

Respondent engaged in this behavior, and his pattern ofreiin~ursing tho dank for personal

expenses on1~ after being challenged. R.~s~oz~dent's behavior shows a clear Lack of integrity, as

14 The Board dis~:grees'with Respondent's contention that something Ynore t~ian recklessness is rec~tzired to

find culpa~6 lity, and Respondent Cites no authority applying such a standard. See R. Exc~~t ons at ~2.
1$ R. Exceptions at 24.
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~ve~ as a w 11f1aI and cori-t ruing c~tsxegar~ for prudent b~r~leiug practices and t e patent

ccins~qu~nces to the Bank.

,.
R.espanctent'takes issue w tai tlae manner in which tie ALJ sta~e~ his fold ~ gs, arguing

that ~.t appears that the Ai;J faui~d that Respondent v,~as me~ely:neglz~~nt because the ALJ state.

that Resp~~dent ̀sinew o~ should have: kraow~" ~ever~.l facts. R. Exceptions at"23. Rega~ci~less of

the°ALJ's cht~ice ofword~, however, ~e Board finds that the circurtlstan~ al evidence

overvc~hel~ningly supports a conclusion that Respondent's conduct. was in~en~ oval anc~. de~berat~.

In ~.dcli~ir~ ~ to Elie ~a~fiors cazis clered above, R~s~aonc~e~t's consistent failure to comply v,~th Bank

policy with respect to his expenses; and. liis repea~eci reporting o~personal expe~tses as business-

~elate~, d~m~~strate morethan-mere negligence.

Respancient also s~:ggests fha~ no ~:unti~n~ can be made regarding Raspondent's intent

because there is ~o threat ev ~:ence obit. R:. Excep~zons at 40. As t ie Baa7°d has p~e~c~iously

e~pra red, "direct evidence ofa fact is natrequi~ed; Circumstantial ev de~c~ is riot only

suf~~3:ent; but also may be more certain, satisfying and persuasive." Matter of ~llrams, 2015

WI, 3~4401Q, at *11 (FRIG .A.pri121, 2~J.5~ (quoting MichaZic ~. C'revela.~cd Tanke~~, Ins. 369

U.~. 325, 330 (1950)). In addition, i~ is Drell-established that direst evidence ins not xeq~.irec3. to

prove .l~nawledge and intent; which may be inferred from co~.temporaneous conduct that often

spears. louder thaia ~os~ hoc exp~anatzons. United States v. MacPherson, X24 F.~d 183,189 (2d

Gix. 2005}; see also .l~atte~^ o~'~c~nd~y, Na: FDZCG95~65e; 199.9 WL 44Q60$, at x`23 (May 25,

199).

Respondent's abject onto the.ALJ's reliance on e~cumstantial ev de~ce.also is

particularly unjustified here where the Respondent himself is respousibie for much- of the 1ac~C of

direct ev deYice of his expenses. R:espand~nt failed to produce almost all of fhe vendox receipts



ev ~.e~e ng the defiails of his purchases. Respondent's failure to save or produce, c r—at a ba~'e

m nin~~uaz —~txc~v de adequate description for ex~e~ses clx~ge~ at the time: fiat ~~ey v~ere bil~~ci

over: an e~fie~icleti per .ad o~time, and in Elie fact of ~. w~'itten B~.nk Rio icy requiring him to

supporE the business nature ofh s expenses,. speaks vol~n~s :bout hip zntent:

~3. Tha CN~P Assessment is Approptia~e.

C.IV.~~.ax~ ixtiposed.ta ".seacve as det~z~ents.~a violations of7aws, rules, reg~la~io~s and

o~~e~~ o~~e.agei~+cie~:" fang v.. Boart~ ~?f Go~e~nor~s,117 F:3c11145, 1154:{l Oth Cyr. 1:997);

if latter i~f Dorioh~o, ~ 995 ,V ~L, 61$ 6'13, *27 _(FDIC July 5, 1 }9S} (C1VIPs, autha~ zed .to "deprive

tl s violators of ̀any ~nanc :al benefit derived as a ressalt a~-the violations, provide a sufficient

degree o~~unishment; and [establish] an aclequa~e date~ren~ to the xesponclents and others from

future violations o~ba~king laws and regulations"j, The .ALJ re~onvnendett a second bier C1VIF'

o~ ~~OO,OOO,z6 auk the ~o~d agrees ~~ at the evidence in the reca~c3. suppt~~s that penalty.

A second. bier CMP m~,y b~ imposed against a party w1~o (1) commits any violation of

law, ~eg~la~ ran, a~ certain orders or ~vri-~~n conc~i~iorAs a7npr~~ed by regulators; (2) reckles~Iy

eYlgages in an unsafe or u~saund bract c~ in conducting the a~fai~s of the iustztution, or (3)

breaches any fzduciiary duty, aid whose ̀~vialat o~i, practice, or breach .,. is paa~ of a pattern of

mrscandnet; causes ar z~ likely to cause more than a minimal loss" to tha in~titu~io~; or "r.~sults

in peei~.~iary gain or other benefit'' to the party. 12 U.S.C. ~ 181$(~.~~2)(B). A seca~d ties C1VIP

carr%es a penalty of up to $3'7,500 for each day the violation con~tinuas. 12 U.Q.C.

1518()(2)(B); 12 C.F.R. § 509.103.1

The Bard 1~as alxeady discussed Re~ponclent's bxeaches o~fiducia~.y duty, iu~safe or

~nsouritl banking ~raetices, and. violations of Regulation ~0 as well as the effects of~fiose acts.

is S'ee R.D, at iG.5=1b6, 174.

17 Tk~e second tier penalty under 12 U.~.~: § I81&(i)(2)(B) has beeu.~nflat on adjusted to $3.7,SOfl per :day.
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Res~.andex~t is sub~aet ~o a second tier G7YIP as a resixlt of li s breaehe~ of ~d~c airy duty and:

violations of Regul:a~io~ O:.~:]~ho~ugh k~:espot~d~nt's breaches of ficl~c ark ~1uty and violations of

Reg~l~.t obi O stariel ng al~ri~ would be suf~i~ze~t ~o suppa~ th~.recomn~eneled ~1VIP the Board

also finds t~i~.t Respondent's af~-arid ~nso d prae~zces were co~~ni~tec~ recklessly; p~avicling

an additional basis to suppoi:-~ a second tier CMF.

Recklessness i~ esta~ X shed ~y arts co~.nittecl "in c~ regard af, a~ c~ ~~idencing eons ot~s

.irid ffe~e~ce to a Ienown car obva~ous risk of`a substantial harm." Ciivr~llari v. OCC; 5'1' F:.3d 137,

.142 (2t1 fir: 199`0; see also S`itnpson v. OTS, 29 F.3c~ 1418, 1425 ~~th Cir. 1994) (similar

definition of "recklessne~s"'j. As discussed previously; :thy Board fin- ds that Respoa~d~nt's

conduct easily satisfies tYii~ staxxdaxd, and z~.eleed goes beyond ~t~--his use of Bank resources for

personal ~urpose~ was not merely r.~ckless, it teas zn~ent oval and deliberate.

. Because R:espond~ri-~'s mi:sconcluct persisted throughout the relevant period, t1 e $200,OOfl

penalty recoin~nendeci by the ALJ is well within the limit authorized by t ie statute. The AL3

properly considered the st~:hrto~y. mit gatinb factors iri 12 ~7.S.C. ~ 1818(1)(2){G), which ncJ.ude

(1) the size aftlie Responde~.t's financial resources and.good faith; (2} the gravity of the

violation; and (3}the history of previous viala~tions: R,D. at ~'b5-.1.66. The Board agrees with the

ALJ's assessmenf. Respondent's financial resources and the gravity of the violation support. a

sigrii~icaaxt CMP, and the recoxc~ floes got support a fincluig ghat Respo~clent acted in good f~.r i.

The Board therefore adopts the ALJ's recomzxien~lation of a $20Q;OOQ C1VIP'.

Respondent has i of taken. exc~ptian ~Co the art~ount of tie Cam', arguing only that there

are no grounds fox a CMP fir Elie s~.rr e reasons that there are no grounds for a removal and

pxohib t~o~ o~dei.. R. Exceptions at 57. because the Board. ~ncis na merit to Respondent's
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challenge to the grounds far the rar~aval and prohibition order, ~ alsa r~Jects Res~onde~t's

~~eepta~ to ~~ Cl1~IF`.

C. Respon~eut's R~mta~xiing Excep~a~s

Respondent has c~xallenged. vitxtua~I.y every asp~c~ of ff~e ALJ'~ findings of fact and legal

con~lusrons. The Baard his ad~es~~d many of R~spoi dent's exoeptions in the relevant sections

above, and finds that fihey lack rne~i:~ or have na impact on the Board"s ultimate decis a~. tiVe.

also axe ~unpex~uad`ed by R~spt~nde~.t's challe~ages to tk~e adequacy of ~~:e process aid the ALJ's

au~~arity: These exc~~tions: are. discussed i~ f~rthe~ detail f~llo~,rii~g. Amy e~c~pt t~i~s riot

addressed he~re:ox previously are denied:

1. I)~i`e Prescess

Respondent argues in hts ~xceptzons that he was denied due process of law because (1) he

was not given notice of certain charges, (2) he was riot given a Regal sY.~.ctard by ~whieh to

deterin iie which expenses were bank-related acid which were ~ierso~al, a~cl (3j -~11e ALA d~~ i~a

pezznit him to delve into #1~e passible bias ofFDIC .personnel: R. ExceptioYss at 25-34. All of

~~1£S8 ~XC~~if1011S ~G 'W1~~14L1~ TI1~T1~.

a. NUtICB +Df CZ1aT'ge5

Respondent argues ~t~aat his right to dui process was violated bec~us~ he ~ec~ived

~~~~~c~t~at~ ~~tice of certazn evidence and theal es that Enforcement Counsel employed 'ag~,ir st

him.. R. Exceptions at 26. l~~sponelent identifies a nwn:aber of eoncXusions of Iaw reached by the

AI,J of ~uv~.ch he alleges he had xr~clequate notice. Id. Or51y one ofth~se ~onclusioris—

Respondent's practice ~f u~aki~~g cash withdrawals in violation of Bank policy is central to the

Boar~:'s tl~c ~ an, and we find that practice was adeq~iately a~1~g~d in the Amended Notice.

Speei Eically, #1~e Amended Nonce alleges, "During .e Relevaxrt 1?eriod, Respondent routinely
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used the Bank's cash-out tiek~ts at 11is d ser~ti.~n, to withdraw Bank'cash-w thaw ~ria~~ai~ai~g

any ~~ce ~~ or p~~~viding adeq~a~~ off. ~x~at~fial su~a~,a~t for the business nature of fhe expenses."

Am. Notice at 6, ~j2'~, . Tlu~. a11~ga~z~in clearly put Respondent on notice that Iiis cash v~itlidrawal

~xacti~es'wexe past o~tlie alleged misconduct.

Node of the other conclusions Respondent identifies are ne~v "cka~ges" agai~ist _hin~..All

o~them concern factual ~nat~ers.d~velaped at the hewing to support the cox~:cha~ges :of

m scared zct aSleged in Elie Amended:~o~ace. E~forcexn~nt Gauns~l, is nQt xequire~l to allege in the

notice eery fact ~:nd evert that the AL7 ina~ rely on in ~ialcing Ii s c~ecis o~. See ~rztC~e~ o, f'~`z~~t

:8r~nk o; f ̀J~acksan~?ilZe, 1 ~~'8 WL 3 63 S 52, at ~ 13 . Say 2b, 199$):, af,~''d Fi~,~t Bank of Jac7~s~nvlie

v...~'l~l~, 180 F:3d 2~9 (1 l~h Cir. 1999); Mater of The Steph~~s ~ee~t~zty Bank, 1991 VAT,

'7893.25, ~:t *9 (Aug. 9, 1~9~.). We co~.clude that the Amended Na~.ce was mare than adeq~at~ to

pub Respondent on notice of the charges against him.

b. Lack o£ Stanr~aard for Fersona~ Expenses

Re~ponde~t also argues that ~iis right to due process was violated because t~:e FDIC. never

infoxmed l~irn, e~thex ~~ publication ar oth~rv+ iise, of its standard for distinguishing between a

personal and a B~.tik e~ense. R. EXceptions at 27-29. Them is nothing unique or technical

about the ̀ `standard" the AI,J ern~loyed to c~eter~paine the per~a~nal nature of respondent's

e~enses. 'WJai~a a published. defer' t on might be helpfit~ far ambiguous ~~p~nse~, no definition

is needed far the common seise juclgm~nt that jev~elry and travel expenses for ona's girlfriend,

food for one's dog, textbooks for orie'`s c~aiicl, supplies fog one's Home, aid similar iteans da not

~ene~it the Bank. A ~er~on cif orc~i~tary irite~ligence, and surely one with Respondent's

ed~can~n; ex~aerience, and °saphstcafion, is able to ~nak~ such clzstinctions.

c. Bias
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Respondent takes exception tt~ the ~L3's Clete afion that he did. not geed to cans c~ex

Responde~.t's proffered ~v ~.enee .of ̀̀ h as" on the part of FT3IC examiners because fine

evidence was not pxobat~ve.z8 R. ~~eept ans:at 2932; R:D. of IS~~1S4, At 1~ost,

Re~~oncie~-txs ~~o~~recl ~viden~e suggests that the Bartik's e~amai~a~ on reports might have

been. overly hash to the l3aaal~. However,:these rce~aai-~s are nok.~eeded to prove Resparident's

ri~ sco~:duct or any other'r~q~.i~'~d element, and the Board does not ~re1y ox~ t1~ern. The most

conip~Il~g ~vderie~ znstead is the objectz`vc evelence of Respo~cle~it's ~~p~n~es, lis own

admissions, anal the tesi~x one of Box k emplo:~ees and. co~ultants lured Uy the Bank. This

~~v dense prov tiles substantial support for ~e JBaard's Decision and. Omer. .Mo~eove~,

~eon~ra~ry to Respondent's assertion that the AL7 "e~fective~y clepxived Respondent of a

fu~da~m e~tal right to confront those vaho investigated limy and ~axticipated ~n the F1~IC''s

decision to seek his prohibi:~ on from batit~iug,"~9 he had the o~port~tnity to question the ~1~7C

~~ ployee w1~o investigated R~sporiden~'s mzscanduct a~t tke 1~earin~,

Z. 'The ALJ's Consta~utional ,Aurho~

Respondent argues fihat the adai i~~strative proceedings violated the U.S. Constitution

be~aus~ the ALJ xs an ̀t~rafer o r ~f~cer" who was not properly a~ipointe~ under the Appointments

~I~use, R, Exceptia~s at 33-34. Tlie Board disagrees. The I).C: Circuit has Held that an FDIC

ALT is not an "inferior officer" subject to the Appoint-trlen~s Clause because the FDIC Board., nod

the ALJ~, imak~s the ~aX decision in these matters. Lr~nd~,y v. F`D1`~, 204 F.3d 1125, 1134 (D:G.

Cir. 2000):. Wliile Res~rondent cites the Te~ith Circuit's decision in Bandimet~e v. SEGO and the

ig Respondent adm "ts mat the FDIC's Dallas Regional'Off ce wortced together with TDC7~., but ~e does

not argue that TDOF3 was biased against him. Tr. 1915-16.
lg R.. Exceptions at 30..
20 &44 F.3d 1168 (10th Cir. X016),
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D.C. Circuit's xeheaxing eat barac in Ray~nona' d: Lucia. ~o. v. S:~C~~ as ealli~i~ Lan~~y's ht~Id~ng

in~a question; both of these cases znvor~ve ~:T,Js en~pl~yed by the U:S. Securi~i~s aa~d. ~~cha~g

Commission, nat ~e FDIC. ~ri~e~ the clxf~a~e~.t contest and the evenly split en'banc decision iii

Lucia; we find rio reason to' depaz~ from Landry at tki s tisne..S`ee lucid; 201' ~~VL 2'727019,. at

~..

3. ~nf'areement Gaunsel's Exceptions

Enforcerne~.t ~ounse~ ~rai~es'fi,~ree e~cept~ons to tie Re~o~meri~ed Decision. first,

E~fo~cen7~~t Counsel asks Elie Board: to exp~e~sly state,: fog the. ~ake.of cla~.i:~y,'that the

Respondent is removed from ~v s offices at the B and. S~BI in addztion tb the general

p ahib:i~xan.la~ig~ag~ suggested ~y ~h~ ALJ::Beca~e Respond~n~ continues to serve an the board

o~the Bank, the Baarcl's final axder, attached h~~eto, explicitly directs that Respondent shall be

~emo~ec from that pasitiori and p~v~ibited from father dart c p'ation ~n the ba~~lcit g industry.

Because the FID~C i~ not tT e primary federal regulator for bank holding companies, the order

does not state that Respondent is removed fram his position at HBO, but the prohibz~ on order

effectively reaches the game result.. Under ~12 U.S.G. § 1818(e)(7)(A), any person ~ul~j~ct to a

removal or prohibition order "may not, wh~Ie such order is ri effect; continue or .co~nm:ence to:

hold any office in, or past ezpa-te in any r~ianner i~ the conducfi of the affairs of;'° anapng othex

eiiti~ies, a bank holdarig coinpa~y. See 12 U.S. : § ~81,8(e)(7)(A)~ 12 U.Q.C. ~ 1818(6)~3~

(~rea~tzng bank holcizng companies as insured ba~iks), Accordingly, the Board grants Enforcement

Cau~sel's Est exception i~ past, ~:nd has iticlu~ed lai gnage in the Order tha`~ expl c~t~y removes

Respondent from his posit Qn ~s ~irecfor of the Bank.

Exaforcement Cou~sel'~ second: exception asks the Boatel to modify the ;ALJ's ~~~p~secl

concluszo~s of 3avv to expressly reference t ie Respondent's personal dishonesty. BeGaus~ ~e

~r 2.017 ~VI, 2727019 (I~.C. fit'. June 26, Z'017).
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Boaxd has independeri~tly reviewed: the record and has e~pressl~ stated its own finding of

Respondent>s pe~so~~l. dis~ionesty; w~ f~id ~t unnecessary to giant E~axcement Counsel's

e~ceptian.

Enforcenment Cfluns~l's final exception argues that the AT,7 erxed in declining to considex

~nforceme~it Counsel's argui~i~nts liase~. an ~ectrons 23A and 23~ of the F~cleral Reserve Aet

because they were. not wised ~n'the o~igina~ or amended Notice ~f Charges. Eriforce~nent

Co~rtsel ar mies that Respo~c~ent's exht~izts and tk~e testimony he elicited dram v,~ messes at trial

"t~pe~ied: ~e door" to the Sack on 23A ai d 23B cha~ge~ andthat by not objecting at i~al

Respondent consented to t~i~ FDIC's ~~zrsuit cif these charges.

'I`lie proceeding in this matter extended over rnul~ip~e days wit1~ seven volumes o~trial

transcript anc~ hundreds of e b is a:e~c~ stipulations. 'I`hat so~aae of fh~ testimony Respon~en~t

offered in his defense on other eha~rge~ may have been probative on an element of au offense.

udder S~ction23A and 23B is no-~ t~ulil~ely. Hot~vever, that. does not in~an t11at Respondent

"opened. the door" or consented to the FDIC's pursuit of these charge. Moreovex, ~nforcernent

Counsel has nit given any reason why these charges were net included in the Amended Notice.

Ae~ordngly, the Board clerii.es tlai~ ~~cepti~n.

V. 'QNCLUS~O

After a-Elloro~gh'review of fihe record ~ phis proceeding, and for the r~asans set forth

previously, the Board finds that an Order of Removal and P.roliibitzon and Assessment aka CMP

i~ warranted against Respo~.derit. The record plainlq Thaws that Respondent, Qvex a paxiod of

years, exploited his leadership and. management positions anct p~.t the Bank at :risk by engaging in

deliberafie improper practices for hid own benefit. In light o~R~spondent's repeated

~r s~ess oris and serious beaches of his fiduezazy duties, the ~oa~d is persuaded: that
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TZespondent should be removed f~a~ the. Bank's board as~c1 perina~iently barre:~ frtr~ri. the ba:nkmg

i~tl ~s~ry. 1VIoreover, in Jigl t:of ~3ie entire xecord, the Bt a~'d finds that tb~ C3VIPs i n~?osed are

a;~proprate and consistent with the stafi~te's pi~rpos~.
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OT~DER TO R~IVIOVE AND PROFIT

The Boa~d.o£~he ~DI~, having co~sicTerect the entire reeorcl ~~th s p~oceedi~:g .and

finding that Res~aonde~it Carnel~us Campbell Burgess, formerly tl ~ G1~z~f Exect~~ve Officer a~~.

President of Herring Bank, Amarillo, 'I'e~as t"Banl~"), .and currently a m ember o~tlae Board of

D recto~~ o~the Bank ana. its Bolding company, ~ierriiig Bancorp Inc. ("H~iI"'j, ~rigag~d in

~ alations of fedexal law, ui safe or unsound banking practices, and bxeaches ofhzs fictuczary

du~res xesultz~ig in Ions to the lian1~ and a personal benefit #o him, anti. that his actions involve

-ver~Ilfia~ axial co~.t ruing disxegard for the safety cud soundness ofthe Batik, herby ~I ~~S a~c1

DECREES that':

7, Cornelius Campbell Burgess is here~~ removed from the dank.

2, Cornelius Campbell ~t~rgess sha11 not participate i~: azay maaa~a~r ix~ any conduct of

the affairs of any i~su~recl. clepos~to~y xnstitufion, or any other i.~stxtution, crec~t

Roza, bank or age~.c~ ~~umera~ed its. section 8(e){7)(A) of the FDI Act,12 U.~:C.

1818~e}{7}(A), without the prir~r written consent.of the FDIC and the

approp~iat~ Federal financial institutions regulatory agency as that tea m i.s defined

~. se~tQn $.(e)(~)(]D} ofthe FT~I Act, 12 U:S.C. § 181.8{e)(7)(D)•

3. Carrzelius Campbell Burgess sha11 not solicit, proelzre, ~.r~nsfer, attempt to

tra~isfer, vote, or a-tternpt to vote any proxy, consent cir atitho~ization'with respect

to any voting rights in any insuxecl depositoiy insf tutian, oar ,y ather institution,

credzt.~u~ .on, bank or agency enurn~~ate~: its section 8(e)(7)~A) cif the F'DI Aet, 12

U S.C. § 1818(e)(7)(A), withflut thep ~~r written consent o~the FDIC and the

appropriate Federal financial ins~it~t ors regulatory age~:cy, ~s that term is

def~ec~ %n section S{e)~~1}(D) of the CAI Act, I2 U.S.C. § 1818(e}(7)(ID}.

35



4. Cornelius Catr~bell Bu~ges~ ~hal1 ~e~iere to ~.I~. voting agreements -with r~s~eet to

any insured ~.epository institution; or anp other ins tut~on, credit ~nioi ; b or

agel~cy e~u~eraf~d. in sect o~ 8{e)('7)(A}: of the FDI.Act; ~2 IT S:C:.

1818(e}(7)(A), except a~ athervvse p~rmi~fied, in writing, by the FDIC arid. the:.

appropri~.te Federal financial institutions regulatory agency, ~s that term is .

ar ea ~ ~~~~on a`{~a{~)tD~ of~n~ ~~I ~~~, ~~ ~.s.~: § 1s1s~e~{~)(~~:

5; Co~elaus e~mpbel~ T3wrgess .shall not vote for a tl~rector; ar serve or act as an

insfiitution a~rliated per; as that teen is de~inecl in section 3 (u) of the FT3I .pct;

12 ~T:~:C. ~ 1823{u), of any insured depository institution; :or any ofher institution,

credit union, banl~ or ~.~~~cy enumerated in section 8'(e){'7}{A) of t1e.FDI A~t;12

U.Q.C. § 1818(e)('1)(A), ~v thaut the prior w~7~ten conse~it of the FDIC and'the

approprza~~ Fed oral financial inst~tut ans r~~ulatory agency, as that teem. is

defined in s~c~iflri 8(e)(7}(D~ o~tlie FDZ Act; l.~'[J.S:G. § 1818(e)(7)(D).

6. This ORDER shall be effective th rt3T.(30) days from the date of its issuance.
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~)ItDER TO PAiY CIVIL MONEY P~NAL'T~

file B°oard, f~~~i~.g ~a~asx~~~~~.-~ e ~ntr~~ r~~or~ ~. ~h~.~.~~oc~ed~. ,and tal~i~g ~a

:...
account ~~e appropriateness of the p~~ialty vaitli respect ~o the size-of ~e financial repo maces d

g~o~ faux ~f R~spo~elent, -~~i~ gravity of the vrflla~ta~s and such o#~~r mattes a~ ~usf~c~ ~a

~~c~t~~~,.~:ex~~~ ~I~DER~ and. T~ECR~E~ fi~a~:

1~. civil m~~:e~ perilty ~ asses~~el ag~azis~ C~rnel~u~ Ca:mpbe~1 Burges~~ra tb~~

ou~:k of ~~~~,OQ:p pursuant to ~.Z TJ.S;~. ~ ~..~18_(~},

Z: _ .fihi~ D ER shall be ~ffe~c~ive acid the pe~ia~ty sb:a~1 be ~~~I ~zd ~~,~~:

(30'~ d~.~s frarri fil e ~I~:te of its issi~~i~ce:

'the provi~ion~ o~`~lies~ ~3IZL~E~S ~ri111~m.ain ~~f~ct~ve and itu. face exc~p~ ~~ tJ~~ e~~n

that, and un~z1 ~~ch tie ass any ~axovision o~these C?~ DE~tS shall ha~~ be~~ modi~ecl,

t~.~iiin~:t~d~ s~tspe~ded, o~~set~a~ de bathe FDIC.

IT I~ FLJI~.THER C) PEED that copes of this. Dec~siori a~.d ~~:~.crs ~1~~. ~ be served o~

Counsel fog despondent Corn~Iius C~.m~b~11 Bur~~ss, E~orc~m~nt C~ se1, the ALJ, and.. the

C~m~m-issxone~ of ~th~ Texas Departm~~.t of Big.

B~ ~ire~tiQn od e Board a~~irectors.

Dated at Washington, D.C. this 7th day of August, 2017.

/s/
Robert E. Feldman
Executive Secretary ~,
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