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WASHINGTON, D.C.

In the Matter of

DECISION AND ORDER

TO DISMISS NOTICE OF
ASSESSMENT OF CIVIL MONEY
PENALTY

PINCHUS'D. RATCE; Esq, individually
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NEW YORK, NEW YGRK
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(In Receivership)
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This mattet is before the Board of Direotots (“Boatd”) of the Federal Deposit Insutance
Corporation (“FDIC™) following the issuanes on Qctober 19, 2015, of a Recommended Decision
(“Recommended Decision” ot “R.D.”) by Administrative Law Judge C. Richard Miseretidino
(“ALJT*). The ALT recommended that a Notice of Assessment of Civil Money Penalty issued to

Pinchus D, Rajee (“Raice”) be dismissed for lack of jurisdiction. The Notice was predicated on
Rafce’s stats as an institution-gffiliated party (“TAP”) under the Federal Deposit Insurance Act
(“FDI Act”), 12 U.8.C. § 1813(u)(4), of The Park Avenue Bank, New York, New York (the
“Bank™), for which he performed legal seivices. The ALJ, however, found that FDIC
Enforcement counsel (“Bnforcement) fafled to prove by a preponderanice of the evidence that
Raice was an IAP of'thie Bank because the evidence did not support a finding that the miscotiduct
alleged by Enforoement had ocoutfed, precluding a finding that Raice participated in such
misconduct.

The Boatd has reviewed the record, including the parties’ submissions, the

Recommended Decision, and the parties® exceptions to the Recommended Decision. The Board




agrees with the ALI"s findings and adopts and affizms flie Recommended Decision, as-clatified
Below.

I STATEMENT OF THE CASE

The FDIC .i-nitiated this action it Decembet 20 14, when it issued a N@ﬁce of Assessment
of Civil Méney Penalty (“Notice™) alleging that Raice, an attortiey with Pryot Cashman LLP,
had knowingly and recklessly participated it improper loans by the Bank to its subisididry, Deep
Woods LEC; to secure paymert for legal fees bwed by:Disep Woods to Pryor Cashman. Raice
ﬁmely filed an Answer and Motioti-for Summary Disposition, which the ALT denied on June 19,
2015, finding genitine issues of mateﬁalfag:;t‘*on 4 nuniber of issues.

A heating was held from January 11 to 14, 201 6, inBrooklyn, New Yoik, On Ostober
19, 2016, the ALJ issued a Recommended Decision to dismiss the Notice of Assessment of Civil

- Money Penalty based on his-determination that; the FDIC lacked jurisdiction against Raice

because he did not satisfy the statutory definition of an IAP. |

On November 18, 2016, both Enforcerent and Raice filed written exeeptions to the
Recommended Deeision. On January 5, 2017, pursvarit to 12 CF.R. § 308 A0(6)(2), the FDIC
Assistant Executive Secretary transmitted the record in the case to the. Board for final decision.
0. FACTUAL OVERVIEW

Béoause the ALJ provided a lengthy, detailed, and well<reasoned opinion with extensive
citations to the record in support of his conclu;si'ons? the Board finds it unnecessary to reiterate in
full the contents of the ﬁecommended Decision. The discussion below, however, provides a

brief overview of the basis for dismissing the Notice.!

! The Recommended Decision tneludes detailed citations to the voluminons record. In the interest of

efficiency and, except where otherwise noted, the Board cites only to the numbered pages inthe

Recommended Decision rather than to the underlying supporting evidentiary documents or transcripts.
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Ths Baik is an insured State nonmember banksubj ect to federal and stite baviking laws
as well'as the various rules and regulations of the FIDIC. From atleast 2005 onward; Raice and
Pryot Cashrman served as eutside counsel forthe Bank, prcyidin'g legal services as an
independent vontractor, R.D, 7-8.

T 2004; the Baﬁk.‘had'undeigqne a change in.ﬁontfol when the controlling sharehiolder, a
Turkish natfonal, Was subjeot to-legal proceedings in his home ebufitry. David Licktenstein
obtaificd the majority of the voting shares of the Bank, and the former controlling shareholder
retained certain noh-voting shsres. -Thenon-voting shates wers later seized by the Savings
Depostt Tisurance Fand of Tutkey (“SDIF”) to-satisfy a judgment against the foiiner controllihg ‘
sharcholder, Lichtenstein and the SDIF entered into a call option for the nonuvoﬁ;ag shares, but
when Lichtenstein attempted to exercise that optfom the SDIF refissed to tendet the slf;fares. R.D,
8.

SDIF’s refusal to deliver the non-voting shares to Lichtenstein adversely affected the
Bank’s ability to taise capital. The disputed oiwnership of the shares made it difficult for
potenﬁal investors to determirie what portion of the Bank they would acquire by making an
investment, and the vwner of the disputed shiates was entitled to apremium on any dividends
paid until the issue was resolved. R.D. 11.

In 2007, Lichtenstein, Bank President Charles Antonucei, and Bank Chairman David
Glascoff, formed Deep Woods, which had the sole prirpose of commencing legal proceedings
against SDIF to enforoe the call option to obtain &16 non-voting shares of the Bank, Pryor
Cashman répresented Desp Woods in the litigatior against SDIF. R.D: 8.

The Deep Woods opetating agteement provided for the funding of Deep Woods through
“a combination of capital contributions and through loans.” The agreement stated that the

members® inftial capital contributions would be “listed on Exhlbit A,” which “shall be amended
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-from time to titme to reflect any changes to the Memibers” capital contributions and Percentage
Infterests.” The agreement alse petmitted the Managing Member to. “call for Member loans” in
Lifs discretion, which “shall beevidenced by a promissory note in the form of Exhibit B RD.

9.

In late 2008, Lichtenstein expetienced severe ﬁnanciaigroblems and ceased his
contributions to Deep Waods._ “The Batik’s board became soncerned that without Licﬂtenstain?:s
conﬁibuﬁons;.lﬁe‘ep Woods would be uriable to contiritie the litigation against SDIF; dhd fhe
Bank’s capital raising problems would eonfinue.- R.D.16. After éonciﬁding that it could not
loan money 10 Deep Woods, the Bank decided to invest in Deep Woods, replacing Lidhtenstein
asa member, R.I, 15,

Tn Jine 2009, B Bank made a gapital contribution of $552,000 and assymed a 75
pereent pwhership interest in Desp Woods. R.D. 17. Deep Woods immediately paid $368;000
in outstanding invoices from Pryor ‘Cashman for legal services. R.D. 19. In Septemiber 2009, the
Bank transférred $62,950.40 to Desp Woods> account, and Deep Woods pald $69,944.89 in
additional Pryor Cashiman itvoices the same day.r Id.

Also in September 2009, the FDIC comimenced an examination of the Bank. The
Examiner-in-Chatge (“EIC”) expressed concerns regarding the Bank’s Fune 2009 investment in
Déep Woods, and identified four apparent violations. R.D. 20. The apparent violations wers
discussed at the exit meeting at thé conclusion of the exam, and were added to a deaft of the 2009
Report of Examination (“ROE”). R.D.21. | |

On December 15, 2009, Raioe inquited about the status of several unpaid Deep Woods
invoices totaling $150,416.17. R.D. 21. Two weeks later, the Bank disbursed $113,000 to Deep

Woods, and Deep Woods paid Pry‘or Cashman $113,000 for legal serviees. R.D. 22.




On December 16, 2009, the EDIC and Néw York State Banking Department
represeritatives presented their preliminary examination findings to the Bank’s Board, noting that
they wete still siibject to teview: ‘R, 22. Raice diSagreed with the EIC’s agsessment, and
Toocanss ft was not yet final, he advised the Bank to wait until it had received the fifial ROFE 16
respond. RD 23>
Piyor Cashman conititived to perform legal wortk for Desp Woods, and submitled invoices
‘in Jaritiary, February, and Ma:cghzioiog ‘RD.24. OuMarch 10, 2010, Raice sent ar erail to
inquire about the status '@f'pgyment Id. The following day, the Bank authorized 4 transfor to
Deep Woods of $100,826:73, and Deep Woods paid Pryor Cashmian $98;,070:48. R.D. 95
On March 12,2010, the Bank was closed and the FDIC was appointed as teceiver. - The
FDIC’s Division of Resolutions and Receiverships (“DRR”) reclassifiod the Bank’s Septerber
2009, Decetmber 2009, and March 2010 transfers to Deep Woods, which the Bank had treated as
expenses, as capital contributions/investments in a subsidiary. As a result, the book value of the
Bank’s investment in Deep Woodsfncreased frém $552,000-t0:$828,777.13. ‘The receiver used
this valve when it transferred thie Bank’s assets, including its interestin Deep Woods, to an
acquiring institution. R.D. 25.
IV. ANALYSIS
The FDIC has fh@ authority to assess a civil money penalty against any insured
depository institution or IAP who éngages in certain misconduct specified by statute. 12 1.S.C.
§ 1818(1)(2). Anindependent contractor, includiag an attdmey, meets the definition of an IAP if
be
knowingly or recklessly participates in—

(A) any violation of any law or regulation;
(B) any breach of fiduciaty duty; or

? The Bank failed oh Match 12, 2010 (R.D. 25) and & final ROE was not issued for 2009, R.D. 44,




(©) any unsafe or ungourd practice,
“which cansed or is likely to cause more than a minimal financial loss to, or 4
significarit adverse effect on, the ingured depository institution.
127T.8.C. § 1813(u)(4).
The Board agrees with the ALJ’s concluston that Raice does not meet this defiition:

‘The Notice alleges that Raice ;pa;réﬁoipated in violations.of gections 23A and 23B of the Federal

‘Reserve Act, Régulation O, bieaches of fiduciaty duty, and-unsafe or ufisotid Pactices by
‘participating in what the Notice chargeterizes ‘as the Bank’s fmproper and itprudent “loans” and
“extensions bf credi” to Deéep Woods, Nétice at 208-204, 214, 219, 237, 946:247. Asthe
ALJ concluded, however, the evidence ddes 1ot support the characterization:of the Bank’s
ttansférs to Deep Woods as “loans” ot “extensicns of credit,” precluding a finding that the Bank
engaged i the mitscondiict alleged in the Notice, Wiﬁhoiit evidence to support ﬁ:he alleged
misconduct, the Board finds no basls for concluding that Raice “knowingly or recklessly
‘patticipate[d]” in such misconduct; as requited to designate him as an IAP,
The primary evidence offered to support thie theoty that the Bank’s transfers to Deep
Woods were “loans™ was.Section 4.2 of Deep Woods’ Operating Agresment, which Enforeement
argued specified that any contributions beyond a-metriber’s initial capital contribution would be
in the form of a loan. Neither the plain language of the operating agreement nor the testimony
offered by Enfotcement support this interpretation.
Section 4.2 states;
4.2 Capital Contributions and Membership Interests of the Members. The
Membets intend to provide the funds required for the Company’s operations
through a combination of capital contributions and through loans as described
below.
(2) Initial Capital Contributions. Set forth opposite the name of each Member ’
ligted on Exhibit A attached hereto is such Member’s initial capital

contribution to the Company and his initial Percentage Interest in the
Company (“Percentage Interest™). Exhibit A shall be amended from time to
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time to reflect any changes to the Members® capital contributions and
Percentage Interests of the Members.

(b) Loans, The Managmg Member shaﬂ call for Member loans, as the Managmg
Meiber may in its discretion determine’ nécessary to fund the Company’s
operations, and the Members shall provide such loans in the proportiens set
forth in Bxhibit A-under the capnons “Petcentage of Additional Loans.” Sach.
loans shall be evidenced by a promissory note in the form of Exhibit B, due
five years from the date of the. applicable loan or upon earlier acquisition-of
shiares.in The Park Avenue Bank upon exercise of the Tichtenstein Option,
calling for payments of interest onily priof to maturity and bearing intetest at
the rate of 10% per anmum compounded annually.

(¢) Procedure for Loans. The Manhaging Member shall provide af léast twelve
(12) business-days” prior written notice of any additional 1oans, specifying in
each case the amount thereof.

R.D. 9-10. Although. this provision indicates that members coild be required to make
loans to Deep Woods, it does not clearly prohibit non-loan confiibutions. Indeed,
Enforoement’s withesses, the BIC and a FDIC accountant (FDIC witnesses), ultimately
conceded that additional capital contributions could be made under the terms of the
Operatifig Agresment. R.D. 33, 38.

Absent any prohibition on capital contributions in the Operating Agreement, the

Board finds no evidence to support Enforecement’s theoty that the Bank’s ttansfers to
Deep Woods were loans. As the ALJ explained, the-evidence shows that (1) Raice told
the Bank that it could not make loans to De.ep.Wo.ods,; (2) the Bank®s Board undetstood
these testrictions and belioved that the transfers were capital contributions; (3)no
Ppromissory note or other documentation typical of a loan was associated with-the
transfors; (4) the transfers were recorded as “expenses” on the Bank’s books; and (5)
FDIC’s DRR charactetized these experises a3 capital confributions after the Bank’s

failure. R.D. 33, 34, 37.




Inn the absence of any evidence that the parties iitended to treat the ttansfers as
- Joans, ?fﬁe Board agrees with the ALJT that there is no basis to conclude-that Raice
participated in the violations alleged by the FDIC, all of which are predicated-on the
“transfors’ characterization as loans.
V. . ENFORCEMENI’S EXCEPTIONSTO THE RECOMMENDED DECISION
Enforcemment has raised thrée exceptions to-the Recornmended Decision, iricliding that
(1) the ALT incorrectly reguired proof that Raice played a “directive role” with réspeet to the:
Bark’s alleged Violaﬁohs 10 establish his “participation” for puiposes-of 12 U8.C. § 1813(u)(4);
(2)the ALJ incorrectly conctuded that the Bank did not vielate sections 23 A dnd 238; and-(3)
the ALY i‘%ﬂe& to give proper-deference to thio opinicns of .-FDIC' examiners as to the nature of the
transactions. For the reasons discussed above, we find no-metit in the exception that the ALJ
ineotrectly voncluded that the Bank did not Viplate Sections'23A and 23B. As explained below,
the Bosard similatly eoncludes that neither of Enforcement’s other exoeptions warrant a departure
from the Recommended Decision.
A.  Participation.
_Enforcement’s fiist exception argues that.the ALY iﬂeprrectly applied Grant Thornton,
LLPv. OCC, 514 F.3d 1328 (D.C. Cir. 2008) to requite proof‘that Raice played a “directive role”
in the tnisconduect to satisfy the “participation” element of the IAP definitton. Because we find
that no misconduct occutred, we need not reach the issue of whether Raice “participated” in the
activity alleged. Nevertheless, to avoid confusion ih fiture FDIC -enforéement proceedings, the
Board would like to clatify certain points raised in the ALT’s decision.
The Board agrees with Enforcement that the plain meaning of “parﬁcipa‘;e[ P as used in
127U.8.C. § 1813(u)(4) is not restricted to pécple who “direct” an institution to engage in

misconduct. Although Grant Thornton desctibed participation as requiring a “directive role,” it
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did so in the context of 12 U:8.C. § 1813(u)(4)(C), which deseribes peréoﬁs éngaged i vrsafeot
unsound practices. Because other provisions of the FDI Aot réstrict the agendles’ enforcerert

- aufhiority to unsafe or unsound practices “in conducting the business” or “affairs™ of an \
institution;” the court concluded that d person “patticipates” in an unsafe or unsonnd practice for
putposes of 121.8.C. § 1813()@4)(C) if hie plays a “directive role” in the institution’s aﬁfa:lrs |

Grant Thornton, 514 F.3d at 1332-33. Ths FDI Act-contatis nositnilar language with tespect fo
violations-of law or breaches of :ﬁduc‘;iariycdu‘ty——abqth alleped ini the Notice—so Grarit Thormton

" doesnot appesr to apply to the sibparts of the TAP defisition goveining those forms of
mi.s'c-ozldugt.“

Despite the ALJ’s reliance on Grant Thornton’s “directive role” language, however, &
tloge look at the Récommended Decision shows that he engaged iri'the cotrect analysis. To
demonstrate participation, ptior Board precedent requires that there at least be evidence that 4
pérson was In & position to inﬂuence the Bank’s affaits. Martter of LeBlanc, FDIC-94-17k, 1995
WL 702094, at#5 (FDIC Oct. 11, 1995): For attorneys, providing good faith legal advice doss

_not amount to parﬁ'éipaﬁon m a transaction unless the advice goes beyond legal analysis to
‘recornmending a course of action based on the institution’s business interests. See Cavallari v,
OCC, 57F.3d 137, 142 (2d Cir. 1995); see-also Loumiet, 650 F.3d at 861 (citing Cavallari).

Enforcement takes no issue with ‘”che standard employed in Cavallari, and we find that the
ALJ applied it cortectly. The fatal pmb‘lém with Enf@roement’s proof ef the parﬁciﬁati‘on
element is not the failure to show that Raice directed the transaetions, butthe failure to show that

‘he did anything mote than provide good faith legal advice. Although Enforcement asserts that

* 12U.8.C. §§ 1818(b)(1), DR)BDAD.
* Although the D.C. Cironit’s devision in Lownietv. OCC, 650 F.3d 796 (D.C. Cir. 2011) cited Grant
Thorntan with approval in the context of an independent contractor.attorney accused of breaches of .
fiduciaty duty, the-court did not rely on Grant Thornton’s “directive role” language. Id, at 799, 801.
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Raice provided advice to the Bank regardihg “whether ... to transfer funds to Deep Woods, and
:. vepeatedly advised that the Bank’s fiture paymerits of Deep Woods’ legal fees were in the
Barlk’s best interests™ (Enf. Exceptions at 10), the record does not supportthese assertions. With
respeot to the Bauk”s Initial investmentsin Deep Woeds, Raice expressly told the Bank®s boatd
thiit it “needs to. detérmine whether itis in the best nterests ofthe Bark and its stoekholders ...-
to:invest in Déep Woods,” and hie advised the Bank only on the mechanism for making such an
iniyesteent invdgcordance with law. R.D..50. Raioe’s involvement it the additiorml transfots is
even.mors:ditenuated: ‘With respect to the Septembet 2009 trarisfer, there is no evidefice that
Raice had ahy cotitact with the Bank or Deep Woods, R:D: 52, For the December 2009 and
March 2010 transférs, the record shows only that Raice made inquiries regarding his-firm’s past.
due invoices. Nothing about Raioe’s communications suggests that he advised that the fransfers
would be in the Bank’s best interest or that he'was in a ‘position to influence the Barkto ensure
that the transfers occuired. R.D. 52-54.

B. Deference to Examiners

Enforcement-atgues that the ALJ failed to afford proper deference to the FDIC witnesses
under Synshine State Bank v. FDIC, 783 F.2d 1580 (11th Cir. 1986), Although we agree that
under Sunshine State Bank the ALY genetally must afford deferencs to sxaminers’ predictions
and discretionary judgments on matters pertaining to their special expertise, Enforeément seeks
deference for the EICs and the FDIC accountant’s intetpretation of the Deep Woods operating,
agreement and their related legal éonolusio’n‘s that the transfers were “loans” or “extensions of
credit” within the meaning of Sections 23A and 23B, and Regulation O. In this case, the
withesses' opiniors that the transfers were loans lack the rational basis required for deference
because their own testimony establishes that they misinterpreted the Operating Aee-mént. See

#d. at 1583. The witnesses relied on their interpretation of the Operating Agreement to support
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their opinton that the transfers were loans, believing that the Operating Agresment conteniplated
an initial capital contribution fellowed only by loans. On the witness stand, however; they
conceded that the Opetating Agreement-allowed additional capital contiibitions. R.13.-33, 38,
This concession vitiates the basts for their conclusion that the transfers could only have been

Joans..

VI RAICE’'S EXCEPTIONS TO THE RECOMMENDED DECISION
Raibe_xai%d a nurmber of exeeptions to the Recommerided chﬁi’-ﬁi‘@n,f@gﬁs;_ing on
addiﬁoﬁal grounds that lie belieyes requite disnrissal and various objections to the ALI’s
evidentiary ru]mgs ‘Because we agree with flie ALT’s tecommendation to dismlss the Netice,
giving Ruice the relief he.secks, we find it unnecessary to address Raice’s additional grounds for
' dismissal or the alteged etrors in the ALJ "s’é'videntiary rulifigs;
VI CONCLUSION
After a thotough review of the record in this proceeding, the Board finds that the FDIC
lacks jurisdietion to assess a CMP against Raice in this case. Based on the foregoing, the Bosrd
affirms the Recommended Decision, adopts in full the findings of fact and conclusions of law

therein, except as clarified abovs, and issues the following Otrder implemetiting its Decision.

-




ORDER DISMISSING NOTICE OF ASSESSMENT OF CIVIL MONEY PENALTY

On December 5, 2014, the Federal Deposit Insurance Corporation issued a NOTICE OF
ASSESSMENT OF CIVIL MONEY PENALTY, FINDINGS OF FACT AND CONCLUSIONS
OF LAW, ORDER TO PAY, AND NOTICE OF HEARING (“Notice”) against Respondent
PINCHUS D. RAICE. Respondent filed a timely answer to the Notice.

A hearing in this case commenced on January 11, 2016. All parties appeared and were
given the opportunity to be heard and evidence was taken.

Having considered the evidence presented at the hearing, the arguments of all parties, the
record as a whole, and the Recommended Decision issued by the ALJ:

IT IS ORDERED that the Notice be DISMISSED.

IT IS FURTHER ORDERED that copies of this Decision and Order to Dismiss Notice of
Assessment of Civil Money Penalty shall be served on counsel for all parties, the ALJ, and the
Superintendent of the New York State Department of Financial Services.

By direction of the Board of Directors

Dated at Washington, D.C., this 21* day of March, 2017.

/s/
Valerie J. Best
Asssistant Executive Secretary

(SEAL)

084065
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