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'Iris matter is before the Board ofi)z~e~~ox~ ~ ì~oa~d") of Elie ~'~d~ra1 lllepa~~ Tnsu~anc~

~orpaxa~.ari ("FI7I~".j .~a~.ong:'~xe i~st~at~~~ oa C~e~o~e~ 19, ~:01G;. af` ~.'RecamYn~nrlecl D~~~sio~n

"Recozxmim~n~.~c~. Decision" o~ ""I2..D.") by Ad~rrinfstr~i~a L~.~v Judge C. Riflhard M se~ei d i~o

"ALTz') 'T~~ .ALJ xe~or~m~nded t1~ati a Notice a~ Assessment 'of Civil Mt~neq Pena7tp i~su~d €a

Pinc~~t~.~~ Ra~~e~("Raise") be clismissed ~o~1~ek of~urisdic~ion. Thy Notice was p~edicated~ori

R~ic~°:s staiu~ as a~ iyisf~t~~i~i~ a~~~ate~. patty ~izIA.I'") under the Fec~ejral Deposit Ii~snra~c~ Act

("FDI Act"),.12 U.S.C. § 181~(u.~(4.~, of Thy Park A~e~u~ Bank, New ~Y"ork, Nevv Xorl~ (the

`~B "), fog wYi ch he p~~ox~:ed legal sert~tees. Tha ALr, hoyva~e~ found that FDIC

~nfaxcement coun~.~al ("~~o~cemerit") ~a~1ed to prove by a preponderance of the evidence that

Raiae was an TAi' oftl ~ Bark because the evidence did not support a finding tb~:t the miscQ ~tluct

alleged by Ei~oro~ment had. oco~rred, precluding a f t~c`~g that Raace~partiGzpated in such

rni~condu~f.

`I've Boardhas reviewed the ~recoxd, incluc~.:ing Elie ~~rties' sub~nissio~is, the

Recoz~nmended Decision, and t iepar-dies' ~ceptions to fi~a Recommended decision: The Boaxtc~



~€~s with ttie AL 's findings aaad adopts ~ri~ ~ ins :~-he ~~~~.~n~rzent~~t~ ~~~ision,~a~~cY€~i ~~d

~el~ow.

TI, ~`T'A1VI~lv`T QF' TgC C~i~E

Thy ~D~G ~r ~i~ted tl ~.~ ac~.o~ iii ~Decembe~ ~0~14, whey zt i~su~d ~. notice of As~~~~~rtent .

cif' C ~t~i114~ane~~Penalty~ ("I~c~`tzce"~ ~11~~ ig that Rake, aiz at~o ri~~y vt~ ~li Pxy~r ~ashnaan LLP,

had~l~to~ngly and~~ec~~~les~lypicipatec~~in ianp~o~er~laasis by~~e Ban1~.~o zEs ~~bsidi~ry, Deep

Woods L~,C;.to ~sec-~~ payment ~ci~ legal fees c~wec~ b~ I'3~~p Wao~ds .to Pi-yo~ Gashman~. ~Z~ ~e

~t~ne~y f~l;~d aa,~ .Aris~v~r and ~o~ic~xi ~~o~ S~in~ry l~sposilao~,. ~wlirc~ fi~~.e .AI;J-dei~eii~ ~n J'urie 19;

2'015, fndit~g~genu~ne.issu~s uf~mat~ria1 ~act:`on a a~umber o~is~u~es.

.~,. h~~r ~g t~ras ~i~~:tl from ~'ari`ua~y 1.l ~o J.?~; X416, in Brooklyn, N~~i ~ai~~~; ~3n ~e~~~ber

19, 2016, Abe ~T.~J issued a ~ecommeriz~~ T~~cis onto dismiss the No~iae of A~s~~m~nt of Civil

Mc~n~~ Penalty bred on. hip det~rnti~:a~ ~n ~t~ at ~] e FDIC 1~.ck~~ jurlsd o~ on ~gait~s~t Raid

beca~~~ h~ ~dfc~ ~xot satisfy tie statuta r~ de°Cinition of~an TAP.

Qnl~tovember 18, 201'6, both F~~fo~ceriment anti. ~~3.ce fi~ecl ~rittt~~. ~xeepti~ns to ~h

Recommend~~. I7e~~i~~~n. ~aa 1~a~nu 5; 2 17, pursuit to 12 C.~`.R. ~ 305.40(c)(2), the FDIC

Ass~stanf ~~ec~~ive Secretary fira~sm ~tted. the recoxd in ~ case to the. Beard for anal decision.

TII. ~'ACT~CJrA~ O~~RVIE

Be~aizse the AL7 ~~ovide~. a length, detailed, and well~xeasoned ~opznion with extensive

citations to the reaa~d in support of his conclusions, ~e Board f~ntis ~it unnece~s~.ty to rei~~xate in

f~11 fih~ ce~nte~t~ of tl~e Recommended Decisi~~. The di~cuss~o~. ba~o~, however, provides a

brzaf overview o~~e basis for dismissing the I~o.~ce.x

1 Thy Reao~rimended T~ecisian inelu~ies ~~lefailed citations to the volum ~tous record. In the z~atere~t of
~:f~~i~ncy a~d3 except where otheryvise noted, ~e Board cites only to the .n~a~rib~e~ecl p'~ges in the
Re~aoinmex~clecl Decision rafter titian to tke unde~l~ing supp~rtiz~g ~vident~azy documents or transcri~t~.
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_ ..
"~`~ee Bank is an instaxe~ State.nonmeiriber l~an3f.~~~s~~ctto ~eder~l ~ncl state:b,ai~sng l~:w

a~ ~V~1.1°as t~i~ ~rariz~us rules a~zi regulations oftke ETC. ~i~~rs: ~'~ ~~a~~ 20t~5 an~vvard; l~aice anc~

Pi~yo~ ~Cashinan se~ve~. as outsa~:e c~un~~1. fob the Bank, pro~iil~ g l~g~.1 serv:~~es .as ari

i~de~~ndent ~on~r-~c~or. R.D. ~~8.

.Tn 2~~~; the. B ~:bael~t~~aelexgan~ a change ui ~ant~rol whin the cantrciil ~.g sham J.~~r,~ ~

'Fu~i~h ~i~.tlo~al, vaas -~ubj~~t:t~ ~:~ a7 ~~o~eed ngs i~ his ho nk coin :. ~ David L clife~isteit7..

~btaii~~ ~~~ majority o~the vbt~g ~~ares a~f1i~ B~an~, a~:~; ~e~fas~er con~rc~ll~~ig sha~ceho7ci:er.

r~t~iried:cer~a~i.~~on=v+ g s1ia.~~s. ~The~a~~vot~t~.g sli~res. w'ex~ 1at~r seaze~: ~y.the savings

Deposit ~Surance Fun:~i ~f Tuz1~a~ ("SD~F") to~sat~sfy a Judgment ag~iust the ~o~iner coritrollin.g

sharahald~r, L~c~t~z'i~~~i~ and. t~.e SDIF ~rite~~d~ jnto. a calf. option far ~t~:e izon-vo-~zn~ shares, but

vvhez~ ~ cht~~istei a. ~,tte~pteel ~~i e~~~~ s~ fha~ option; 4te ~D~F' ~efixsecl~t~ te~~e~r the sl~~res. ~.I}:

$.

~DIF's refusal to deliver the non-voting shares to Lichteinstein adversely ~~~~ed the

~~ik's ability to raise capital. T'li~ disputed own~r~h p of ~he~ ~h~re~ made ~t dif~eult fo:r

potential jnvestors to de#erm ri~ what po~tton of the Bane they would. acquire liy ~r along an

inv~~t~e~t, aid ~hes ~~`vt~ner ~f-~e cli~~~xt`ed s~i~;res v~~~ ~~.~~~.e ~ ~o a~~~er~ um on at~y dividends

laid until ~ke.issue was resoJ.ved. R.D. 1.1.

Iu X00'7', Ziclitien~te%n, Bank President Char~.~s Ati~onucci, anal Bank Chairman. Dav~.d

G~.~seu~, firmed I7ee~ ~ Woods, whz~h had the sole piupase of coiz~tnencing 1~g~1 proceedings

against ~DI~ ~a enfaxoe the call op~c~n to obtain the .non-voting shams of the Bank. Pryor

Cash~ian repxe~ented Deep ViToac~s ~ the Ii~.gatiori ag~.inst ~D~F. R.D: 8.

~'he 17eep Woads operating agr~e~nent provided for the fttncling of Deep ~~~s trough

"a coxx~.l~~x~:a~ti.on o~ capital cox~~rzbut ons and through loans." The ~.gre~n~~nt stated that fhe

mem~e~s' in~hal ca~~ta1 contributions would ~be "fisted on E~1lib t ~-1y" vvliich "~ha~l be amended



from dime to tide ~o xefle~t ~~tiy ~'~iaiiges to the Me~b~~s' ~~.~~t~~ c~ritributidns ane~: Percentage

I~~~rssts,'° T1~e agreement ~I~c~ ~~ ~ tted the Managing ZV;Ie~nber to. "ca71 fog M~~ah~r },oars" ~.

1~~ ~liscre~ion, which "sha11 be.~~d~n~e~. liy a ~a~rozm scary ~~~~ 3n ~~ .fgrm -af ~~hjb~t B." ~R:D.

9,

iii late 20Q8, L~~h~~~statn.e ~~eza~~d ~~~ere ~nanciaT:~roblelns and.o~ase~. his

~o~.t~.bu~iQn~ to Deep VTbod~, T`h~ Bari1~'s boaxd ~ecaine cor~ce~nec~°that ~-~hout T~ chtexzste#n'°s

con~6r~.t~utions, I~ee~ 'tX~oc~cis would~be u~ah~e to coz~tz~iue t~ie.litigation against S-'-D~, acid the

Basxk~~ ~capi~al ra~~ing ~alal~ms wau~:d continue: R.D. X10, After ~o~elud ng fiat ~it eo~:~cl nod

loan n7o~~y to Deep W~aoc~~, tyre Bark decided to.iri~e~t i~ 1~?eep Woods, r~plac ng.Lxdh~~pastein

as °a meix~b~~y R.D. 1:~a

Tn ~ru~s;~ ~~~~, i1~~ ~~ m~'r~e ~ ~a~f~l eontributio~ a~ $552;000 at~d a~sii~n.ed ~. ~S

~~rc~~~ ~~w:a. ~~: i~ :iritexest ui ~e~~ ~ooc~s. 1.2..D. 1'7. Deep Wands znala ec3.iater~ paid $'~6'~. 0~0

in outs#a~ g invokes from Pryor Mac an ~or~Iegal ~s~ry yes. R.D. 19. Iii. Sep`te~t~er ~00~, the

Ba~~ transf~7rred $~~,950:~0 to l~e~p ~oads'~ ~:ccouiit, and Deep Woody ~a~d.$6~,944-:89 iii

additional Pryor Cas~:an iil~o ce.~s.t~ie game clay, Id.

Alpo ~i Septernb~r 2009 . the ~DZ~ ~omimeneetl an exazn~na-~on ~of the Bad. 'I'he

Examineryiii.~Cha~ge ("EIC") expressed concerns regar~.ing the Banl~'s June 20 9 i~:vestment i~

Delp ViToot~s; a~~. xdent ~ie~. ~ot~r apparent v o~a-~a~s: R,b. ~0. ̀ The ~appar~nt v~o~a~.on~ were

~:i~eus~ed at the a~it m eeting a~ the ~conalusion of the exam, aid. wire add~.d to a draft of the 2009

Report of Exam~atian ("ROE"), ~.ID,.~1.

On December I5, 2009, Raid inquired about the s~atas of ~ev~xal u~,pa d Deep ̀~I'oods

invaic~s totaling X150,4.15,17. R.D, 21. Tvva weeks Iate~r, the Bank clis~u~sed $113,fl0~ to Deep

Woods, aid Deed Woods pafd Pryor Cashman $113,00 for legal s~rvzces. R.D. 22.
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O~ Dec~r~b~r 16, ~Q'Q9,.~h~ ~'7~~C ~sd I~fie~v York S~ta~~ Banl~iitg 1~~p~;rtmerit

x~~p~ese~itatives pr~se~~~d their p~~lin~~tary e~a~7nat~on ~~i:clings t~ t~b.e Bank's Board;. nota~ig tha-~

fihay were s~ir1 subject ~o review: ~I2:D. 22. R.a~ee dt~agreeci Rt:~h the EIC'~ as~es~ment, ~tl.

1 Ica . ~ was rio~~~e~ final, he a~.~ set: eke Ban1~ ~o. v;~ai~ un~~ it hacl ~ec~ived the final RAE ~o

res~aoncl.. R:I~. ~~:~

Pi~or .Cashman ~ritiiiued.~o ~ex~cr~.~ieg~1 ~o~~ ~~~r p~~~i ~ot~ds, ~ . ~~~ ~~~:~ ~~c~~:c~s

i~ r~~ nary, ~~br~z~.ty; ax~~ 1Vlarch ~O1 Q: ~ ~.D: ~~, .Oi IF~arah 1:0, X01 D;.~aice ~~~t~ ~~a~.~~ta

ii~quix~ aba~~tl~te statu~~o~~ayinent. Id Tae ~oll~'w~tg~~.y,.tle'B;. ~:ufi~ioriz~d.a €ra~fe~ to

Deep VVoocis o~~100,82~:'T~,:ari~.D`eep a~c~s ~ar~. Pxyor Cashma~i $98~~~~.~~: ~.D. ~~5:

4n 1VIar~1~ 1'2, ~Q 10, ~ Bank v as closed. and tJ~e ~J~TG eras _app:ointad as ~eceYver. 'The

FIG'S D vi.sio~ o~ResoJ:utzox~s and Receiverships '(~~D .t"~ ~eclassifiec~ the Banl~'s ~e~~~ri~.b~~

~~~, D~ceznber 2~0~; and.IV.~arc~. 20.0 ~ans~e~s~to T~~ep ~o~~ls, whir.~'t~:e Hankl~ad t~ea~ad a~

eX}~enses~ as capital confifiriibubtox~/iz~v~~tments ~n a st~l~sidi~y.:As a ~es~.l~, the book value of the

~~t'-si~v~si~ent~n.Deed'S~oods~inc~reasedfrom~552,OQb t~a~$8~~,~~'~~.J.:`~, '~'h~xecezver.use~.

this ~al.~~ when it transferred t~Y ~ Bamk's assets, including its ~in~te~esfi ~'D~~p moods, ̀ta an

acqu~ng~insttatXon. ~2.:D.25.

V. ANz~LYSIS

The FDIC has t~.e ~.uthority to assess a c v~~1 moneq pen~ty. against any i. ~suxed

~e~ository ~nst~~ctt can or TAP who engages in. certain miEsconc~uot specified by.statu~e. 12 U.~;~C.

1818~i)(2). A:n:ind~pend~nt cori~ac~o~, iazelucl~ng a~ attorney, :meets the defini~on of an IAP if

he

~~:~~vingly or recklessly pat~ic~pates in—
(.A,) any violation of any law ox regulation;
(B) any bxeac~ of fiduciary duty; or

Z Tkea Balk fa.~led oi~ March 12, ~b 10 (R D. 25j a~el a ~n~,X ROB was not tss~~d ~a~ 20O~y R:~. 4~.



(~j ariy unsafe Q~ un~o~uel pxactzc~,
~Wh~eh ca~u~ed o~ is ~ik~ly to cause more than a m~in~rnal ~ian~ al lost t~~ ~~'~
~igra~~I~arit a~vexse effect on, #fie i~su~ed depository institution.

12~U.S..~~. §. 181~~~:}(4~z

Thy ~a~rd agrees with the ~T,7's- c~ncic~s~on t~iat~Rai~~ ~oe~ not z~ee'~ this defini:~ on.

°the notice a1leg~s .~ Ra`%ee pat~icipatee# zn ~~tolat ons-~f secf ors ?3.t~: and 2~~ of ~f~s Eec~~xa1

Reserve Act Z-~gu~~t~on tea lir~~.c~ies- o~ ~d~ci~ry t~~.ty, and. itn~aPe or: ~~a~oi~ne~. practices ~y

pa~~ci.~~.t~~~iu vYha:~t~:f~is ~T~oti~e .chara~t~n~e~s ~as ~e ~Sau1c's n~pr~p~er an~...~~~ude~t "Ioa~°' anc~

~`ex~~nsioris ~~£c~redi:~" tp L~~ep "(~J~~~~. ~to~tce at ~(¶~03-204, 214, X19, ~3'~; ~4~~247. As~~tho

~4T:~J ct~nclrrcj.ed, however, #die e`vi;dence d~ e~. ~in~ suppo~ the chat~~:~terization of the~Bank's

fifirai~f~rs t~ I3~e~ Vi~aoc~s as "laaris'' a~."e~~ens~6~is of G~eai~;" precluding a ~nding-~bat ~.e Sankt

eng~:gec~ i~ the n isao~z~uct alleged iii. the ~o~ cep Wi~El out evzdenae t~ ~nppb~t~th~:~~1:~~ed

~ni~conduGt} ~he~Board $nd~ no ba~~s ~r concluding that Rake ̀~I~no gay or rac~~s~Iy

'~ia~t c pate[.]" ~. such, ~niscD nduct; as ~equ~ed to de~ign~.te him as an. IAP.

T ie ~rima-ry ~vtt~e~ce bffexe~ to sup~a~t t ie f~:ea~y thafi the $amt's tra~►s~`ers to.~eep

'D4~oads vv~xa "lbw" w~s~Section A~.2 ~fDeep Wao~s'~ Op~r~,ting Ag~eem~nt, ~vh cli Enforee~nent

ar~t~e~ speai~ied ghat any contribiit ons ~be~ba~c~ a zner~ tier's: initial capital corifx~liution would ~e

inthe form~f.a1o~an: Ne~tli~ the plain.l~nguage o~the opera~i~g agreementnor hie ~~s~i~rta~~

offered by ~~orcernent suppQr~ this i~te~r~tation.

Section 4:2 stags;

4.2 ~Cap%ta1 Co~.t~ibu~ions and Mem~ber~liip.Interests of~t~ae Membexs. The
Mem;~.eTs intend to .provide the funds ~egtzired~for tha C~mpany'~ operations
thxough a combination. of capifal contributions and. through lams a~ descrz6ed
below,

(a) Initial ~~.pYfa1 ~orit~.butions. Sit foz~h opposite die nas~e of each Mem~b~r~
listed on E~i~.lait A attached hereto is st~~h Member's initial aapita3
aon~:but on ~to ~tt}ie Campafzy and his initial Percentage Interest in t11e
Co~npa~.y (`r;Per~antage I~t~rest"), E~h~it A sha11 ~be am~nde~. from time tQ
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time to ~refleot asay changes ~o the ~Yl~mbers' capital ~ontribu~or~s _end
P~r~entage I~-~erests of the ~embexs.

(t~) Leans, 'Tlie Managing Memib~r shall call far Member loans, as the 11~Ianaging
N~Ie rib~~: .y xn its disexetion d~t~rm~ie n~~e~~aiy to fund ~Ch~ Co~i:~xany's
ope~atic~n=s ~t~ fh~.~/1emb~rs shad]. provide s~.ch Loans in the.pro~or~.ons set
£~~th in. ~~ b ~ .A~.~.t~:i~der ~hh~ captions "Pe~ce~tage.o~Adcl banal Loans:" ~tzch.
loans.s~a116e evidenced b~ a proinissc~ry note in. the form of E~zbit B, due
ft~re ~ea~;s :tom the date of f1~.e applicable loan ox upon earlier a.equisition-of
s1 ares~in fih~ P~.rk Avenue B ik upon exercise of the Lic~.tenstein Optiari,
calling for paym ents of interest o~i1y prior to m~tt~ifiy and b~ari~g ~.te~est ̀at
f.1~e rate of 10%per annum campounde~. annually.

(c}.Procedure for Lows.. The Managing 1VI~mber ~ha1 provide a-E 1~~.st ~t~velve
~12~~busine~s~days' przor written nati~;e~ of and ~~~ ttional-lo~iis; spectfy~ug ice.
each easy the amount thereaf

R,T). 9-10. ~.l-t`~ough.. ~hi~ provision indicates that rn~m~ers ~cau1~._ b~ req~a~~d. fa make

loans to Deep '~nod~, it does nod cl~a~ly p~a~ii~i~;t iio~-~na~ con~cibutioi~s. Ii~tle~d;

En~o~~~~n:~~it'~ v~ii~te~~e~s, fete EIC ~.ticl a FD.TC accountant ~`D~C ~wil~:es~es~, ultimate y

conceded t'ha~ additional capital oontribut~ans cotald be mace ~ntier ~th~~ex~ms o~t7ie

tOperatl~g Agreement. R..D. 33, 38.

Absent any prohi~a~t~n on capital contributions in :~h~ Operating Agreement, ~Iie

Board fin:cis no evidence to ~up~ar~ E~fo~ce~nent's t~eo~p ghat ~~ie Bank°s ~ransfex~ to

D~e~ moods w~r~ loans. As the ALJ e~l~:ine~, t~:~ ~;V denc~ s~.ows tliati (1) R~.i:Ge tb~d

tie ~a~k that i#.could got make 1oa~s~to Deep VToods; ~~) ~Y11e Banks Board und~r~toaci

th~~e ~estr ~t ons ai d believed that the transfers were capital cont~i`~titi~n~; (3} no

promi~~orp note or ath~r dncum~ntat~on. typical of a ~oan~~vas as~o~ciated w tb. the

transfers; .t4) the transfers were recorded as "expenses" on the B.anl~'s boos, and (5)

~`IDIC's IDRR ch~.racteii~ed. flies expenses a:~ capital contributions after the Bank's

f~Xute. R.D. 33, 34, 37.
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-~h~ absence o~ any ~v dance -ghat tke pales ~.interided to treat the ~ransfe~s~ as

lams, the B.~arcl agrees vc~th the A~J fl at th~r~ rs ~no bas s ~o conclude ghat ~:~zc

pattiG ~at~~ rn the viala~c~ns~allaged by tie FDIC, all o£w,~ 'c~.. aye prec~icatecl~on ~~ie

trans~r~? ~haracterizatit~~. a~ ~.c~a~s,

V. , El~~}1~~EM~NT'S E~C~P~.'I~1V~.T0'PHE RE~OM ~LM~ND~ ~~C~ST~~tiT

R;n~`o~c~n ent has raise -~lxr.~e e~cep~ one to the ~.ecom:~nerid~d Decisxan, i~c~~d~i~~g, :i~'a

~1) t~~~~I,r fn'earre~tly re~uzr~~i pro~o~'~1aat Rake played -a ~"c~eet ve ro1~" nth re ~e~ ~n ~~

~arik'~ a~l~~ee1 v~ola~:a~s~~o ~s~a~ilis~.lits "p itctpa~ori" fog purpose~:~~ 1~2 U,S;G. § 1813(~x)(~~},

(Z}~t1i~ 13I,J ncor~eet.~`y concluded that'the Bank did not violate s~~t ons 2~.~: and ~~~3; and (3~

tbr~ :AZJ .~ eta ~o g't~~ proper r~~~~re~~e ~to t3 e opi:nios~s cif FDIC ex~nin~rs as tct ~h~ .nature t~f the

~ran~actio~s. Fir the~r~asa~ss .clisc~s~c~~ above, e: fixi~. iao-pa~~it in the exception f1~at the .~LJ

iricQ~;rec~y ~or~cluded~fhat ~~ Barik d~.c~ not violate ~eat%o~s'2~~. and ~3B.: ~s~ explained b~~ow,

the Boards ~ar~ar~ly co~a7~des that n~~~l er ~f Er~a~tce~xent'~ othex ~~a~pt~ons vvat~an~ a c~~par~r~

f:~am the ~:e~o~rmended. llea~son

A. ~'~~rticipafon.

~riforcement's firs axcept~on ~a~rgues that.the ,AI1J i7i~~~~~tly a~pli~d ~ar~ T`lior~~o ~,

.ALP. v. OCR ~ ~.4 F.3c3 1 28 {D.=~. Cie. =2008) to -require proofthat Ratce played. a ~`dire~`~ v~ gale"

in -the inaisc~n~uc# to s~.tis~y the "past cipatio~" e~~znent of tUUe IAP definition, Because ~t~cre fns

that no ~sco~.duct occtz~rei~, wa need not reach ~e i~~~e of ~vheth~r. ~aica "participated" in tie

ac~:vify alleged: Nev~~h~less, to avoid ~onf'us on iii fii.~~ FDIC enforcement proceedings, Elie

Board would like to clarify certain poinfs xaised in ~l~e A.LJ's d~ai~ :bit.
,_

Tk~ Board agree with E~f~xcc~ment ghat the plain s~~an ~g of "participate[ ]" ~s used in

12~ TJ.S:C,. ~ x.813 (u)(4) is not rest~~ctec~ ~o people ~vho "direct°' ~n in~~i~rxtion ~b ~~.gage in

rn~scor~duct. Altho~xg~. G~czn~t Tl2o~nton de~ctb~d ~xartcipatio:ri as requiring a "~irectivero~a," at



chid so iu~#he ct~r tit o~ T~2 TJ:~:C. ~ 1.8Y3(u}(4~(C), which de-~ezibes persons e~~~ged.ri ~~ ear

u~~at~.d pra~~i~~s ~3ecause other ~ravisions of the FIST Aat restrict the agencies' e~orc~~.~r

auf~or-ity to tinsa~e o~ :iuisal~r~cl~pracf~c~s "in co~du~~i~ig the btasfnes~" ar "waits" of au

m~~2t~.tx~n,;3 -the court co~c~~uded~ that a persa~ "~a~.~e pates" ~n gin. safe ~r tx~soun~. pxactice for

purpose .off' 1.~ ~;(I:.~y~. § 1513{t~~(4)(C} Elie plays a "c~i~e~ti~e gale" ~rni t~.e zia~t~tu~iou°~ a£Eair-~.

Grant ~`ho~~toi~, 5I~4 ~:~r1:at 1332-33.. Thy F~?I Act~cant~:~a~ ~.o s it ~a~.g~age with ~~p~~t to

~ola~:ans :o~la~w o~ br~ac~~s ~of ~.i~~car~ duty—~°oth a~leged.i~ ~~e l~o~ice—so ~G~ant o~~~rz~i

do~s~~ot appear ~tt~ ~:pp~y'to f~i~ st~b~~.t t~. of ~Ii~ SAP' ~~~ tion g't~v~ ~ phase dorms of

misconduct.4

~espxt~ the ALJ's reliance an z~nt Tl~`o~nt~n's ̀ °tlirec~.ve cola" l guag~,. however, a

;~~d~e 1.~s~k.a`~ tha R~com~nerid~d.7~~c sioi~ shcaws ghat he e~igaged in e ~ti~z'~~~ ~u ~ts~~. Tc

~~mo~s~iratc par~zc~pati~zi, p ox Board p~~eedent r~quires~ that tb~era ~at least lie ey ~:et~~~ ~ha~ ~~,

person ~r~ in. a p~,stion to in~u~~c~ the.Bantz's a~fars..1l~I~e~~'of L~Bla~c, FIDZC~94~17k,. ~.}3~

~WI.7t~2fl~~, at ~~ (FUrC Opt. 1.1,1~~~).: ~'~x attaxuays, pxoviding good. with 1ega1 advice dais

z~o't amount to ~arE ~eipa~[on.i~ a't~ansa~~:on mess f.~e ad~v~i:ca goes be~on~. legal. analysis to

~eeo ~m.endi~ng a course of a~~io~. biased on the institution's bt~s~.~ss itnte~ests; S'e~ ~avalla~f v.

QG`C, .~'7 F:3 d 137, 142 (~d ±Cir. 1995); ~~a~ also Laumzet, 650 ~'.3~d. at 8.Q1 (~it~ng C~ctZlari).

~~oxcement tales no iisst~~ ~vitth the stauc~ard ernplo~~d in C`c~valZa~r, and wa f~.d That the

ALr app}~~d it correctly. The ~~.tal, p~ol~l~m wzfih Enfoxcemerit's.p~oof of •the parEic pat on

element is not the failure to shoes that Rake dzrected ~.e tran~ac~ions,, but the failure to shotiv that

he did fin~~g more ~t1r~i~, ~ro~~~ good faith 1~g~.1 ~:c~~zce..1~1#;hough ~~oxcem~nt a~s~~s ~tliat

3 1~ U.S.G..§~ 1818Cb)(1)~ f~)~~)CB)~~~~-
4 Alfhough -Elie D:G. Cir~udt's decision in Loin et v. OC`C, 650 F.3 d '195 (D.C. Gir. 201 X) ~itect Grant
T7iot~ta~ Stith approval xn the context of an zndependent eontractor.aitorney aecus:~c~ ~f breaches of
fidnciaiy duty, the oout-~ dzd not r-el~ on Gr^ant~ Thornto~'s "dixecti~v~ xol~" ~laugufige, Id. at 799, 801.



~2:a~ce ~rov~ided advii~~ ~`o the ~an1~ regardiii~:"~vheth~r , .. to Transfer finds ~o Deep' I~Tood~, aid

:.. repea~ed:Xy a~,vised that the Bark's fixture pa~znent~ o~Deep W~rac~~" laga~ fees vv~re iu f~~

Bay's-1~.~~ interes#~" (En.£ Exceptions at 1 Q), the record. does not support these asser~ii~ns. ~GVith

r~~pect to t1 ~ Bark's i~:~ial ~.~v~~i~n~n~=in~Deep ~aods; ~aice ~~ressly told ~Gk~:Bat~'s bo~r~1

that i~~ s`Yteer~s ~o d~t~rmne ~h~ther it~3s in the best interests of tl~e B~a~rk and fis .stackholders .. .

~o:.iiivest m D~ee~ Wciotis," a~ad ~e ~i sect ~ B °only on t1 ~ mechan si~i four rna~cuag such an

i~i~est~iient ~zi~-accord ce nth 1a~: R T3 .:~-.0. 1Za~n~'s in~o~g~~n.~~i~ iri f3~:e. addt~ ~~t~ ~raii~f~~s ~xs

even..~or~:a~f~nt~.~ker~; 'GU~~.~resp~c~ to the ~~pt~mb~r~~{~:09 i~ans~er~~tk~~e is no. evydence`th~t~

R~.rc~b~.c~:ai~~ c~fact~ th #Iie Bad esr D`~ep V~ao~s. R:D:. 52, Fob ~the.Dee~r:~iber 2009 and:

I1~a~e~. ~O~.~Q ~a.~s~~~~; f~~~~ec~~d shows ~~ 1y fi~ a~ Rake made ~gtur-ies r~~atc33~ig his fi~i'.~ past.

due in~ozces. Noth~:~tg :bout Ra~oe°s coYn~:nUri~catons suggests t~iat he ~.dvise~i fi1~at~th~ ~ia~~~ers

~c~rould b~ ;ire ~.e Bat~1c'~s best ~te~est or t~rat he was in ~a~~o~ition t~~ i~Lu~~~e ̀die Ba~k~~o er~s~e

that the ~ransfexs occ~red. ~Z:~: ~~~~4.

B: D~f`ercrt~e to ~~miners

Fmfn~cem~n~ af~gues tbat'the .A~.J' fa~Ied to a~€o~~. proper deference to the FDIC t~trie~ses

under Sun.~~izne S`tat~ Banlc w..~'DXC, '783 F.2d 1 80 (11-~h G r. ~~&5), ~f~.~ugh eve agree ghat

uilcler,~'u~shzne State Band ~h.~ ALJ genera~~y must ~a~ford defer~~t~~ ~ e~€amf~iers' predict os~s

and das~retiona'ty.judgments o~matters perfiaaning.to fh~ir.spe~ al~exp~rt sa, Enforcement'seeks

deference for foie WIC's ~d the FDIC aacauntai~t's i~:tei~x~tation of the D~~p 'Vi~ooc~s opexa~tz~g.

agr~e~nent ar~cl their rel~.f~d l~ga7 con~Iusi.ons that-the ~ras~s~ers vv~re "1oai~s" or "~xtens ins of

crecli~" with~th~ m~a~ng o~~ec-t~oz~ Z3A and ~3B, anc~ Regulation O. Int~~s case, the

~~i~i~~s~~' op ~zt~ris ghat fh~ tr s~~rs were loans lack the ration~.l basis requii~ec~ ~~x deference

bec~u~e their ~~n. te~timon~ establishes ghat ~:ey misinterpreted the Operating Agreement, See

id. at 1583. The v~ tness~s relied on their intezpr~ta~tion of the Operat 3~g Agreemte~t ~o ~ppn7rt

~:0



~th~ir opiux~on ~kiat tie 1~rans~e s vv~re lows; ~bei giving fhat Elie O~e~a~irig ~g~~~m~nfi ~n ~t~~ripla~e

an ̀~nt~a1 ~~.ptal ~a~.~rb~:fiion fb7lo~vaed only by loans. On ~CI~.e wi~zzes~ ~tab~ j ht~~ev~~r~ ~~~~

conc~c~e~. thaf t ie-{3perat<~g Agr~ement~a116tived additional; ,yap taT; con~zbiitioris. R.I~;~ ~ ;~ P:

~'.t~s couees~zon vitiates t~~ basis, far heir conclusion fl at t~~~t~~exs ecr~xld anl~~have~bee~

lo~.ns:.

'~: .~'S ~~EPT'IC3~t5 TO~TH~ ~±~~M1VIEl~DED.~CI~ZON

~:~;ce.xaz~ed. a nuriib~r of exc~ptiflns :to the Recoieiztled Dec~t~~ -.~ocii~ing on

ac~c~i~ia~al grounds that lie ~el~~~es ~ec~u re ~srim ssal ~tt~ far ~u~ abj.~~t~i~~s to t ie ~:LJ'~s

~vic~entiar~ cgs. ~.Beo~.use vie ,~gre~ ~i~ tie ~~T's ~ecommenclat~o~ :to ~d'tsmiss t]~e ~Io~i~e,

gi~ig Rice -Ehe ~~li~~h~..~~~ks, ~c~'e cl it un~ecessa~y to address ]:Zaice's acldt~onal graunc~s fog

~~~m7~sa1 ~r ~t1ie alleged erraxs in the ALr's ~vzcl~ntiary cgs: .

VII. GDiNCLUSIO~1'

After a ~io~ough rev ~~sr o~tha z'ecQ~rc~ i~ ~.s proceecli~g, the Board ids ~l a.~ the~FDTC

1a~l~s jurisd'ia#ian to as~e~s ~a CMP against ~~t.aic~ in. this case. B~~~~. on the ~for~go~ng,. the hoard

a~rm~ the ~Z:ecofnrn~nd~d Decision; adopts ~n ~Fal~ the ~ndsngs o~~~fact and co~:alu~ions o~ 1a~vv

thera3n, except as aIa-r ~Eie~. above; ~n~. i~~ues the following Ox~:er jm:~le~ri~~~ gig i#~ Decision.

1~.



ORDER DISMISSING NOTICE OF ASSESSMENT OF CIVIL MONEY PENALTY

On December 5, 2014, the Federal Deposit Insurance Corporation issued a NOTICE OF

ASSESSMENT OF CIVIL MONEY PENALTY, FINDINGS OF FACT AND CONCLUSIONS

OF LAW, ORDER TO PAY, AND NOTICE OF HEARING ("Notice") against Respondent

PINCHIIS D. RAKE. Respondent filed a timely answer to the Notice.

A hearing in this case commenced on January 11, 2016. All parties appeared and were

given the opportunity to be heard and evidence was taken.

Having considered the evidence presented at the hearing, the arguments of all parties, the

record as a whole, and the Recommended Decision issued by the ALJ:

IT IS ORDERED that the Notice be DISMISSED.

IT IS FURTHER ORDERED that copies of this Decision and Order to Dismiss Notice of

Assessment of Civil Money Penalty shall be served on counsel for all parties, the ALJ, and the

Supei7ntendent of the New York State Department of Financial Services.

By direction of the Board of Directors

Dated at Washington, D.C., this 21St day of March, 2017.

(SEAL)

084065

/s/
Valerie J. Best
Assistant Executive Secretary
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